From: Rivera, Jose

To: Region2 RegionalHearingClerk

Cc: Maples, Karen; Melendez-Colon, Suzette; Maclay, Yolianne; xbonilla.amgroup@gmail.com;
desarrolladora.yahir.inc@gmail.com

Subject: In the Matter of Desarrolladora Yahir, Inc. and A & M Group, Inc. - Filing of Administrative Compliant (Docket
Number CWA-02-2025-3451)

Date: Tuesday, September 30, 2025 4:49:01 PM

Attachments: DYI Complaint Transmittal Letter - Tres Palmas Sunset View (9-30-25).pdf

A&M Group Complaint Transmitall Letter - Tres Palmas Sunset View (9-30-25).pdf
Complaint - Tres Palmas Sunset View (9-30-25).pdf

CROP - 40 CFR Part 22.pdf

Standing Order.pdf

Certificate of Service to DYI - Complaint (9-30-2025).pdf

Certificate of Service to A&M Group - Complaint (9-30-2025).pdf

To the Regional Hearing Clerk, Mrs. Karen Maples:

The Director of the Caribbean Environmental Protection Division,
Environmental Protection Agency, Region 2, is hereby submitting the electronic
filing of the Administrative Complaint, Docket Number CWA-02-2025-3451,
issued today September 30, 2025, to Desarrolladora Yahir, Inc. and A & M
Group, Inc.

Documents Attached:

1. Transmittal letters

2. Administrative Complaint

3. Copy of Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or
Suspension of Permits, 40 C.F.R. Part 22

4. Region 2 Standing Order (August 3, 2020)

5. Certificate of Service for Desarrolladora Yahir, Inc.

6. Certificate of Service for A & M Group, Inc.

Notes: Tracking on the delivery of Complaint to Respondents through US
Postal Service (USPS):

a. Tracking Number for A & M Group, Inc. ---> 7019 1640 0000 0988
4669

b. Tracking Number for Desarrolladora Yahir, Inc. ---> 7019 1640 0000
0988 4348
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REGION 2 CARIBBEAN ENVIRONMENTAL PROTECTION DIVISION

September 30, 2025

Via Email and Certified Mail with Return Receipt Requested

Mr. Alexis Medina

President

Desarrolladora Yahir, Inc.

P. 0. Box 2133

San Sebastidn, Puerto Rico 00685

Email: desarrolladora.yahir.inc@gmail.com

Re: Notice of Proposed Assessment of a Civil Penalty
In the Matter of Desarrolladora Yahir, Inc. and A & M Group, Inc.
Tres Palmas Sunset View Construction Project
Docket Number CWA-02-2025-3451

Dear Mr. Alexis Medina:

Enclosed is a Complaint which the United States Environmental Protection Agency (“EPA” or “Agency”)
is issuing to you and A & M Group, Inc. (collectively, “Respondents”), as a result of EPA’s determination
that Respondents violated Sections 301(a) and 402(p) of the Clean Water Act (the “Act”), 33 U.S.C. §§
1311 and 1342. This is due to A & M Group, Inc.’s failure to apply for and obtain National Pollutant
Discharge Elimination System (“NPDES”) permit coverage for its discharges of pollutants from the Tres
Palmas Sunset View Construction Project located in Rincén, Puerto Rico, and Desarrolladora Yahir,
Inc.’s failure to comply with the terms and requirements of the NPDES Construction General Permit
(“CGP”) for stormwater discharges from construction activities, and their discharges of pollutants from
the construction site into a water of the United States. This Complaint is filed pursuant to the authority
contained in Section 309(g) of the Act, 33 U.S.C. § 1319(g). The Complaint proposes that a penalty of
$86,578.00 be assessed against Respondents for the violations.

You have the right to a hearing to contest the factual allegations in the Complaint. If you admit the
allegations, or they are found to be true after there has been an opportunity for a hearing on them, you
have the right to contest the penalty proposed in the Complaint. Enclosed please find a copy of the
“Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, Issuance of
Compliance or Corrective Action Orders, and the Revocation, Termination or Suspension of Permits”
(“CROP”), 40 C.F.R. Part 22, which the Agency follows in cases of this kind.

Please note the requirements for an Answer to the Complaint at Section 22.15 of the CROP. EPA has
instituted procedures for electronic filing and service of documents in administrative proceedings
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governed by the procedural rules set forth in the CROP. A copy of the “Standing Order: Authorization of
EPA Region 2 Electronic Filing System for Filing and Serving Documents Electronically in Proceedings
Governed by 40 C.F.R. Part 22” (the “Standing Order”) is enclosed.

If you wish to contest the allegations in the Complaint or the penalty proposed in the Complaint, you
must file a written Answer, according to the Standing Order, within thirty (30) calendar days of your
receipt of the enclosed Complaint. If you do not file an Answer within thirty (30) calendar days of receipt
of this Complaint, you may be judged to have defaulted, as provided for in Section 22.17 of the CROP. If
a default order is entered, the entire proposed penalty may be assessed without further proceedings.

Whether or not you request a formal hearing, you may informally confer with EPA concerning the alleged
violations and the amount of the proposed penalty. EPA encourages all parties against whom it files a
Complaint to pursue the possibility of settlement as a result of such informal conference with the
Agency. You may represent yourself or be represented by an attorney at any stage of the proceedings,
including any informal discussions, whether in person, by telephone or video conference. An attorney
from EPA Region 2’s Office of Regional Counsel will normally be present at any informal conference.
Please note that a request for an informal conference does not substitute for a written Answer or effect
what you may choose to say in an Answer, nor does it extend the thirty (30) calendar days by which you
must file an Answer requesting a hearing. Any hearing held in this matter will be conducted in
accordance with the CROP.

If you have any questions or wish to discuss a settlement of this matter with the EPA by an informal
conference, please immediately contact:

Suzette M. Meléndez-Coldn, Esq.
Assistant Regional Counsel
Office of Regional Counsel — Caribbean Team
U.S. Environmental Protection Agency, Region 2
City View Plaza Il Suite 7000
#48, Rd. 165, Km. 1.2
Guaynabo, PR 00968-8069
(787) 977-5822
melendez-colon.suzette@epa.gov

We urge your prompt attention to this matter.

Sincerely,

CARMEN GUERRERO Digitally signed by CARMEN
GUERRERO PEREZ

PEREZ Date: 2025.09.30 11:51:14 -04'00'

Carmen R. Guerrero Pérez

Director

Enclosures

cc: Wanda Garcia, PRDNER (copy w/enclosure)
2
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REGION 2 CARIBBEAN ENVIRONMENTAL PROTECTION DIVISION

September 30, 2025

Via Email and Certified Mail with Return Receipt Requested

Ms. Omayra Torres Sanchez

President

A & M Group, Inc.

P. 0. Box 2133

San Sebastian, Puerto Rico 00685Email:
Email: xbonilla.amgroup@gmail.com

Re: Notice of Proposed Assessment of a Civil Penalty
In the Matter of Desarrolladora Yahir, Inc. and A & M Group, Inc.
Tres Palmas Sunset View Construction Project
Docket Number CWA-02-2025-3451

Dear Ms. Omayra Torres:

Enclosed is a Complaint which the United States Environmental Protection Agency (“EPA” or “Agency”)
is issuing to you and Desarrolladora Yahir, Inc. (collectively, “Respondents”), as a result of EPA’s
determination that Respondents violated Sections 301(a) and 402(p) of the Clean Water Act (the “Act”),
33 U.S.C. §§ 1311 and 1342. This is due to A & M Group, Inc.’s failure to apply for and obtain National
Pollutant Discharge Elimination System (“NPDES”) permit coverage for its discharges of pollutants for
the Tres Palmas Sunset View Construction Project located in Rincén, Puerto Rico, and for Desarrolladora
Yahir, Inc.’s failure to comply with the terms and requirements of the NPDES Construction General
Permit (“CGP”) for stormwater discharges from construction activities, and their discharges of pollutants
from the construction site into a water of the United States. This Complaint is filed pursuant to the
authority in Section 309(g) of the Act, 33 U.S.C. § 1319(g). The Complaint proposes that a penalty of
$86,578.00 be assessed against Respondents for the violations.

You have the right to a hearing to contest the factual allegations in the Complaint. If you admit the
allegations, or they are found to be true after there has been an opportunity for a hearing on them, you
have the right to contest the penalty proposed in the Complaint. Enclosed please find a copy of the
“Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties, Issuance of
Compliance or Corrective Action Orders, and the Revocation, Termination or Suspension of Permits”
(“CROP”), 40 C.F.R. Part 22, which the Agency follows in cases of this kind.

Please note the requirements for an Answer to the Complaint at Section 22.15 of the CROP. EPA has
instituted procedures for electronic filing and service of documents in administrative proceedings
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governed by the procedural rules set forth in the CROP. A copy of the “Standing Order: Authorization of
EPA Region 2 Electronic Filing System for Filing and Serving Documents Electronically in Proceedings
Governed by 40 C.F.R. Part 22” (the “Standing Order”) is enclosed.

If you wish to contest the allegations in the Complaint or the penalty proposed in the Complaint, you
must file a written Answer, according to the Standing Order, within thirty (30) calendar days of your
receipt of the enclosed Complaint. If you do not file an Answer within thirty (30) calendar days of receipt
of this Complaint, you may be judged to have defaulted, as provided for in Section 22.17 of the CROP. If
a default order is entered, the entire proposed penalty may be assessed without further proceedings.

Whether or not you request a formal hearing, you may informally confer with EPA concerning the alleged
violations and the amount of the proposed penalty. EPA encourages all parties against whom it files a
Complaint to pursue the possibility of settlement as a result of such informal conference with the
Agency. You may represent yourself or be represented by an attorney at any stage of the proceedings,
including any informal discussions, whether in person, by telephone or video conference. An attorney
from EPA Region 2’s Office of Regional Counsel will normally be present at any informal conference.
Please note that a request for an informal conference does not substitute for a written Answer or effect
what you may choose to say in an Answer, nor does it extend the thirty (30) calendar days by which you
must file an Answer requesting a hearing. Any hearing held in this matter will be conducted in
accordance with the CROP.

If you have any questions or wish to discuss a settlement of this matter with the EPA by an informal
conference, please immediately contact:

Suzette M. Meléndez-Coldn, Esq.
Assistant Regional Counsel
Office of Regional Counsel — Caribbean Team
U.S. Environmental Protection Agency, Region 2
City View Plaza Il Suite 7000
#48, Rd. 165, Km. 1.2
Guaynabo, PR 00968-8069
(787) 977-5822
melendez-colon.suzette@epa.gov

We urge your prompt attention to this matter.

Sincerely,

CARMEN GUERRERO Digitally signed by CARMEN
GUERRERO PEREZ

PEREZ Date: 2025.09.30 11:49:31 -04'00'

Carmen R. Guerrero Pérez

Director

Enclosures

cc: Wanda Garcia, PRDNER (copy w/enclosure)
2
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

In the Matter of:

DESARROLLADORA YAHIR, INC.
P.O.Box 2133
San Sebastian, Puerto Rico 00685

and
DOCKET NUMBER
A & M GROUP, INC. CWA-02-2025-3451
P.0O.Box 2133
San Sebastian, Puerto Rico 00685 Proceeding pursuant to Section
309(g)(2)(B) of the Clean Water Act, 33
TRES PALMAS SUNSET VIEW RESIDENTIAL U.S.C. § 1319(g)(2)(B), to assess a Class I
DEVELOPMENT Civil Penalty

PR-413 Road, Km. 2.2, Puntas Ward

Rincén, Puerto Rico 00677

Coordinates: 18°21'17.96" N; 67° 15' 57.04" W

NPDES Tracking Numbers: PRR1000JG / PRU002453

RESPONDENTS

ADMINISTRATIVE COMPLAINT, FINDINGS OF VIOLATION, NOTICE OF PROPOSED ASSESSMENT OF AN
ADMINISTRATIVE PENALTY, AND NOTICE OF OPPORTUNITY TO REQUEST A HEARING

1. STATUTORY AND REGULATORY AUTHORITIES

1. This Administrative Complaint, Findings of Violation, Notice of Proposed Assessment of a Civil
Penalty, and Notice of Opportunity to Request a Hearing (“Complaint”) is issued under the
authority vested in the Administrator of the United States Environmental Protection Agency
(“EPA”) by Section 309(g)(2)(B) of the Clean Water Act (“CWA” or “Act”), 33 US.C. §
1319(g)(2)(B). The Administrator of EPA has delegated this authority to the Regional
Administrator of EPA, Region 2, who in turn has delegated it to the Director of the Caribbean
Environmental Protection Division of EPA, Region 2 (“Complainant”).

2. Pursuant to Section 309(g)(2)(B) of the CWA, 33 U.S.C. § 1319(g)(2)(B), and in accordance with
the “Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties,

In the Matter of:

Desarrolladora Yahir, Inc. and A & M Group, Inc.
Administrative Complaint
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10.

11.

Issuance of Compliance or Corrective Action Orders, and the Revocation, Termination or
Suspension of Permits” (“CROP”), 40 Code of Federal Regulations (“C.F.R.”) Part 22, a copy of
which is attached, Complainant hereby requests the assessment of a civil penalty against
Desarrolladora Yahir, Inc. and A & M Group, Inc. (collectively, the “Respondents”), as a result of
Complainant’s determination that Respondents violated Sections 301(a) and 402 of the CWA, 33
U.S.C. §§ 1311(a) and 1342, for A & M Group, Inc.’s failure to apply for and obtain National
Pollutant Discharge Elimination System (“NPDES”) permit coverage for its discharges of
pollutants from the Tres Palmas Sunset View Construction Project located in Rincén, Puerto Rico
, for its discharges of pollutants from such construction project into a water of the United States
without NPDES permit coverage, and for Desarrolladora Yahir’s failure to comply with
requirements and conditions of an NPDES permit issued under Section 402 of the CWA, 33 U.S.C.
§ 1342.

Section 301(a) of the CWA provides in part that “[e]xcept as in compliance with this Section and
Sections ...402, and 404 of the CWA, the discharge of any pollutant by any person shall be
unlawful.”

Section 402 of the CWA defines NPDES as the national program for, among other things, issuing
and enforcing permits.

Section 402 of the CWA authorizes the Administrator of EPA to issue an NPDES permit for the
discharge of any pollutant, or combination of pollutants, subject to certain requirements of the
Act and such conditions as the Administrator determines are necessary.

Section 402 of the CWA authorizes the Administrator to promulgate regulations for the
implementation of the NPDES program.

Section 402(p)(2)(B) of the CWA requires a permit with respect to a storm water discharge
associated with industrial activity.

Pursuant to the CWA, on April 1, 1983, EPA promulgated regulations known as “EPA Administered
Permit Programs: the National Pollutant Discharge Elimination System,” which was codified at 40
C.F.R. Parts 122, 123 and 124, as amended.

Pursuant to 40 C.F.R. § 122.1(b)(1), the NPDES program requires permits for the discharge of
pollutants from any point source into waters of the United States.

Pursuant to 40 C.F.R. § 122.21(a)(1), any person who discharges or proposes to discharge
pollutants, and who does not have an effective permit, must submit a complete NPDES permit
application to EPA. Facilities described under 40 C.F.R. § 122.26(b)(14) shall
submit applications at least ninety (90) days before the date on which construction is to
commence.

Pursuant to 40 C.F.R. § 122.26(b)(14)(x), operators of construction activities are required to

In the Matter of:

Desarrolladora Yahir, Inc. and A & M Group, Inc.
Administrative Complaint
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12.

obtain an NPDES permit for their storm water discharges associated with construction activity
into a water of the United States.

The CWA and its NPDES implementing regulations contain the following definitions:

a. “Best Management Practices” or “BMPs” mean schedules of activities, prohibitions of
practices, maintenance procedures, and other management practices to prevent or
reduce the pollution of “waters of the United States.” BMPs also include treatment
requirements, operating procedures, and practices to control plant site runoff, spillage or
leaks, sludge or waste disposal, or drainage from raw material storage. 40 C.F.R. § 122.2;

b. “construction activity” means the discharge of storm water from construction activities
including clearing, grading, and excavation, except operations that result in the
disturbance of less than five acres of total land area. Construction activity also includes
the disturbance of less than five acres of total land area that is a part of a larger common
plan of development or sale if the larger common plan will ultimately disturb five acres
or more. 40 C.F.R. § 122.26(b)(14);

c. “discharge of a pollutant” means any addition of any pollutant to navigable waters and/or
waters of the United States from any point source. Section 502(12) of the CWA, 33 U.S.C.
§ 1362(12), and 40 C.F.R. § 122.2;

d. “facility” or “activity” means any NPDES “point source” or any other facility or activity
(including land or appurtenances thereto) that is subject to the regulations of the NPDES
program. 40 C.F.R. § 122.2;

e. “municipal separate storm sewer” or “MS4” means a conveyance or system of
conveyances (including roads with drainage systems, municipal streets, catch basins,
curbs, gutters, ditches, man-made channels, or storm drains):

1) owned or operated by a State, city, town, borough, county, parish, district,
association, or other public body (created by or pursuant to State law) having
jurisdiction over disposal of sewage, industrial wastes, storm water, or other
wastes, including special districts under State law such as a sewer district, flood
control district or drainage district, or similar entity, or an Indian tribe or an
authorized Indian tribal organization, or a designated and approved management
agency under section 208 of the CWA that discharges to waters of the United

States;
2) designed or used for collecting or conveying storm water;
3) which is not a combined sewer; and

In the Matter of:

Desarrolladora Yahir, Inc. and A & M Group, Inc.
Administrative Complaint

Docket Number CWA-02-2025-3451

Page 3 of 22



https://www.law.cornell.edu/cfr/text/40/122.26



4) which is not part of a Publicly Owned Treatment Works (“POTW”), as defined at
40 CFR 122.2. 40 C.F.R. § 122.26(b)(8);

“navigable waters” means the waters of the United States, including the territorial seas.
Section 502(7) of the CWA, 33 U.S.C. § 1362(7);

“owner” or “operator” means the owner or operator of any “facility” or “activity” subject
to regulation under the NPDES program. 40 C.F.R. § 122.2;

“permit” means an authorization, license, or equivalent control document issued by EPA
or an “approved State” to implement the requirements of 40 C.F.R. Parts 122, 123 and
124.40 C.F.R. § 122.2;

“person” means an individual, corporation, partnership, association, State, municipality,
commission, or political subdivision of a State, or any interstate body. Section 502(5) of
the CWA, 33 U.S.C. § 1362(5), and 40 C.F.R. § 122.2;

“point source” means any discernible, confined and discrete conveyance, including but
not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, or vessel or other floating craft,
from which pollutants are or may be discharged. Section 502(14) of the CWA, 33 U.S.C. §
1362(14), and 40 C.F.R. § 122.2;

“pollutant” includes solid waste, dredged spoil, rock, sand, cellar dirt, sewage, sewage
sludge and industrial, municipal and agricultural waste discharged into water. Section
502(6) of the CWA, 33 U.S.C. § 1362(6), and 40 C.F.R. § 122.2;

“site” means the land or water area where any “facility” or “activity”’ is physically located
or conducted, including adjacent land used in connection with the facility or activity. 40
C.F.R.§122.2;

“stormwater” or “storm water” means storm water runoff, snow melt runoff, and surface
runoff and drainage. 40 C.F.R. § 122.26(b)(13);

“territorial seas” means the belt of the seas measured from the line of ordinary low water
along that portion of the coast which is in direct contact with the open sea and the line
marking the seaward limit of inland waters, and extending seaward a distance of three
miles. Section 502(8) of the CWA, 33 U.S.C. § 1362(8); and

“waters of the United States” means the territorial seas, waters which are currently used,
were used or may be susceptible to use in interstate or foreign commerce, including
waters which are subject to the ebb and flow of the tide, tributaries, lakes, ponds,
impoundments of jurisdictional waters and wetlands. 40 C.F.R. §§ 120.2 and 122.2.
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13.

14.

15.

16.

Pursuant to 40 C.F.R. Part 450, the “Construction and Development Point Source Category”
regulations are applicable to discharges associated with construction activity and small
construction activity defined in 40 C.F.R. §§ 122.26(b)(14)(x) and (b)(15).

Pursuant to Section 402 of the CWA, 33 U.S.C. § 1342, on January 18, 2022, EPA renewed the
NPDES Construction General Permit for Stormwater Discharges from Construction Activities, as
modified (“2022 CGP”). The 2022 CGP became effective on February 17, 2022, and expires on
February 16, 2027. 87 Fed. Reg. 3,522 (January 24, 2022).

The 2022 CGP established requirements and conditions, including among others, development
of a Storm Water Pollution Prevention Plan (“SWPPP”) prior to submittal of a Notice of Intent
(“NOI”) form; submission of a complete and accurate NOI form; design, installation, and
maintenance of storm water controls (i.e., BMPs, performance and documentation of
inspections, and implementation and documentation of corrective actions); and modification of
the SWPPP, as required under Part 7.4.

The Appendix A of the 2022 CGP defines the following terms as follows:

a. “bank” (e.g., stream bank or river bank) as the rising ground bordering the channel of a
water of the United States;

b. “borrow areas” as the areas where materials are dug for use as fill, either onsite or off-
site;
c. “commencement of construction activities” as the initial disturbance of soils (or ‘breaking

ground’) associated with clearing, grading, or excavating activities or other construction-
related activities (e.g., stockpiling of fill material; placement of raw materials at the site);

d. “construction activities” as earth-disturbing activities, such as the clearing, grading, and
excavation of land, and other construction-related activities (e.g., stockpiling of fill
material; placement of raw materials at the site) that could lead to the generation of
pollutants. Some of the types of pollutants that are typically found at construction sites
are: sediment; nutrients; heavy metals; pesticides and herbicides; oil and grease; bacteria
and viruses; trash, debris, and solids; treatment polymers; and any other toxic chemicals;

e. “construction support activity” as a construction-related activity that specifically supports
the construction activity and involves earth disturbance or pollutant-generating activities
of its own, and can include activities associated with concrete or asphalt batch plants,
equipment staging yards, materials storage areas, excavated material disposal areas, and
borrow areas;

f. “construction site” or “site” as the land or water area where construction activities will
occur and where stormwater controls will be installed and maintained. The construction
site includes construction support activities, which may be located at a different part of
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the property from where the primary construction activity will take place, or on a different
piece of property altogether;

“conveyance channel” as a temporary or permanent waterway designed and installed to
safely convey stormwater flow within and out of a construction site;

“discharge point” as the location where collected and concentrated stormwater flows or
dewatering water are discharged from the construction site;

“discharge-related activity” as activities that cause, contribute to, or result in stormwater
and allowable non-stormwater point source discharges, and measures such as the siting,
construction, and operation of stormwater controls to control, reduce, or prevent
pollutants from being discharged;

“earth-disturbing activity” as actions taken to alter the existing vegetation and/or
underlying soil of a site, such as clearing, grading, site preparation (e.g., excavating,
cutting, and filling), soil compaction, and movement and stockpiling of top soils;

“exit points” as any points of egress from the construction site to be used by vehicles and
equipment during construction activities;

“exposed soils” as soils that as a result of earth-disturbing activities are left open to the
elements;

“final stabilization” on areas not covered by permanent structures, as either:

1) uniform, perennial vegetation (e.g., evenly distributed, without large bare areas)
has been established, or for arid or semi-arid areas, will be established that
provides 70 percent or more of the cover that is provided by vegetation native to
local undisturbed areas; and/or

2) permanent non-vegetative stabilization measures (e.g., riprap, gravel, gabions,
and geotextiles) have been implemented to provide effective cover for exposed
portions of the site;

“general contractor” as the primary individual or company solely accountable to perform
a contract. The general contractor typically supervises activities, coordinates the use of
subcontractors, and is authorized to direct workers at a site to carry out activities required
by the permit [2022 CGP];

“new site” as a site where construction activities commenced on or after February 17,
2022;
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“Notice of Intent” as the form (electronic or paper) required for authorization of coverage
under the Construction General Permit [2022 CGP];

“operator” as any party associated with a construction project that meets either of the
following two criteria:

1) the party has operational control over construction plans and specifications,
including the ability to make modifications to those plans and specifications (e.g.,
in most cases this is the owner of the site); or

2) the party has day to day operational control of those activities at a project that
are necessary to ensure compliance with the permit conditions (e.g., they are
authorized to direct workers at a site to carry out activities required by the permit;
in most cases this is the general contractor of the project);

“run-on” as sources of stormwater that drain from land located upslope or upstream from
the regulated site in question;

“sediment-related parameter” as for the purposes of this permit [2022 CGP], a pollutant
parameter that is closely related to sediment such as turbidity, total suspended solids
(TSS), total suspended sediment, transparency, sedimentation, and siltation;

“stabilization” as the use of vegetative and/or non-vegetative cover to prevent erosion
and sediment loss in areas exposed through the construction process;

“storm sewer system” as a conveyance or system of conveyances (including roads with
drainage systems, municipal streets, catch basins, curbs, gutters, ditches, manmade
channels, or storm drains) designed or used for collecting or conveying stormwater;

“stormwater inlet” as a structure placed below grade to conduct water used to collect
stormwater runoff for conveyance purposes;

“storm event” as a precipitation event that results in a measurable amount of
precipitation;

“storm sewer” as a system of pipes (separate from sanitary sewers) that carries
stormwater runoff from buildings and land surfaces;

“Stormwater Pollution Prevention Plan” or “SWPPP” as a site-specific, written document
that, among other things: (1) identifies potential sources of stormwater pollution at the
construction site; (2) describes stormwater controls to reduce or eliminate pollutants in
stormwater discharges from the construction site; and (3) identifies procedures the
operator will implement to comply with the terms and conditions of this general permit
[2022 CGP]; and
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17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

z. “temporary stabilization” as a condition where exposed soils or disturbed areas are
provided temporary vegetative and/or non-vegetative protective cover to prevent
erosion and sediment loss. Temporary stabilization may include temporary seeding,
geotextiles, mulches, and other techniques to reduce or eliminate erosion until either
final stabilization can be achieved or until further construction activities take place to re-
disturb this area.

Part 1.4 of the 2022 CGP requires all operators associated with a construction site seeking 2022
CGP coverage, who meet the eligibility requirements in Part 1.1 of the 2022 CGP, to submit to
EPA a complete and accurate NOI form prior to commencing construction activities.

Parts 1.4.1 and 7 of the 2022 CGP require operators associated with a construction site to develop
a SWPPP before submitting a NOI form for coverage under the 2022 CGP.

Part 1.4.3 and Table 1 of the 2022 CGP require operators of a new site to submit a NOI form for
2022 CGP coverage at least fourteen (14) calendar days before commencing construction
activities.

Part 2.1 of the 2022 CGP requires permittees to design, install, and maintain stormwater controls
required in Parts 2.2 and 2.3 of the 2022 CGP, in order to minimize the discharge of pollutants in
stormwater from construction activities.

Part 2.1.3 of the 2022 CGP requires permittees to complete installation of storm water controls
by the time each phase of construction activities has begun.

Part 2.2 of the 2022 CGP requires permittees to implement erosion and sediment controls in
accordance with the requirements established in the 2022 CGP, in order to minimize the
discharge of pollutants in stormwater from construction activities.

Part 2.3 of the 2022 CGP requires permittees to implement pollution prevention controls in
accordance with specific requirements in order to minimize the discharge of pollutants in
stormwater and to prevent the discharge of pollutants from spilled or leaked materials from
construction activities.

Part 4 of the 2022 CGP requires permittees to conduct and document site inspections.

Part 5 of the 2022 CGP requires permittees to take and document corrective actions to address
any of the conditions identified therein at the construction site.

Part 7.1 of the 2022 CGP requires all permittees to keep the SWPPP up-to-date throughout
coverage under this permit. Where there are multiple operators associated with the same site,
they may develop a group SWPPP instead of multiple individual SWPPPs. Regardless of whether
there is a group SWPPP or multiple individual SWPPPs, each permittee is responsible for
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27.

28.

29.

30.

31.

32.

33.

compliance with the permit’s [“2022 CGP”] terms and conditions. In addition, all permittees must
ensure, either directly or through coordination with other permittees, that their activities do not
cause a violation or compromise any other permittees’ controls and/or any shared controls.

Part 7.4 of the 2022 CGP establishes the conditions when a SWPPP must be modified, including:

a. if inspections or investigations by EPA or its authorized representatives determine that
SWPPP modifications are necessary for compliance with this permit (Part 7.4.1.c); and

b. where EPA determines it is necessary to install and/or implement additional controls at
your site in order to meet the requirements of this permit, the following must be included
in your SWPPP:

1) a copy of any correspondence describing such measures and requirements; and
2) a description of the controls that will be used to meet such requirements. (Part
7.4.1.d).

Pursuant to 40 C.F.R. §122.41 and Part G.1 of the 2022 CGP (Duty to Comply), the permittee has
a duty to comply with all conditions of the 2022 CGP, and any permit noncompliance constitutes
a violation of the CWA and is grounds for enforcement action.

Section 309(a)(3) of the CWA provides that “[w]henever on the basis of any information available
... the Administrator finds that any person is in violation of [CWA Sections 301 and 308], or is in
violation of any permit condition or limitation implementing any of such sections in a permit
issued under [Section 402 of the CWA, the Administrator] shall issue an order requiring such
person to comply with such section....”

Section 309(g)(1)(B) of the CWA, 33 U.S.C. § 1319(g)(1)(B), authorizes the Administrator, upon a
finding that any person has violated, among other things, Section 301(a) of the CWA, 33 U.S.C. §
1311(a), or has violated any permit condition or limitation implementing such section in a permit
issued under Section 402 of the CWA, 33 U.S.C. § 1342, to assess a civil penalty.

. JURISDICTIONAL STATEMENTS

Desarrolladora Yahir, Inc. (“DYI” or “Respondent DYI”) is a “person” pursuant Section 502(5) of
the Act, 33 U.S.C. § 1362(5), and 40 C.F.R. § 122.2.

Respondent DYl is a for-profit corporation organized under the laws of the Commonwealth of
Puerto Rico, registered in the Puerto Rico Department of State on July 19, 2005, under number
154685. The President of DYl is Mr. Alexis Medina Soto.

Respondent DYl is the owner of four contiguous parcels of land that are located at PR-413 Road,
Km. 2.2, Puntas Ward, Rincdn, Puerto Rico, approximate coordinates 18° 21' 17.96" N; 67° 15'
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34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45,

46.

47.

57.04" W (the “Site”).

A & M Group, Inc. (“A&M” or “Respondent A&M”) is a “person” pursuant to Section 502(5) of
the Act, 33 U.S.C. § 1362(5), and 40 C.F.R. § 122.2.

Respondent A&M is a for-profit corporation organized under the laws of the Commonwealth of
Puerto Rico, registered in the Puerto Rico Department of State on April 8, 2013, under number
324352. The President of A&M is Ms. Omayra Torres Sanchez.

On February 15, 2024, the Puerto Rico Department of Economic Development and Commerce
(“DDEC”) issued a Construction Permit 2022-426770-PCOC-300544 to A&M to conduct earth
movement and infrastructure activities at the Site.

On March 25, 2024, DDEC issued Permit 2022-426770-PUI-300225 authorizing A&M to perform
extraction of terrain materials at the Site.

The Site has an area of approximatively 6.52 acres.

The construction activities at the Site consist of the development of ten (10) lots for future
residential structures construction, known as “Tres Palmas Sunset View” (the “Project”). The
construction activities at the Site include, among others, earth movement activities (i.e., clearing,
grading and excavation); construction of an entrance and internal roads; and the construction of
a stormwater runoff collection, conveyance and discharge system.

The Site has discharge points, which are “point sources” within the meaning of Section 502(14)
of the CWA, 33 U.S.C. § 1362(14), and 40 C.F.R. § 122.2.

The Site is a “point source” pursuant to Section 502(14) of the CWA, 33 U.S.C. § 1362(14), and 40
C.F.R. §122.2.

The PR-413 Road is a “municipal separate storm sewer”, as defined in 40 C.F.R. § 122.26(b)(8).

Respondent DYl hired Respondent A&M as the general contractor to perform construction
activities at the Site.

At all relevant times, Respondent DYI was and is the “owner” and “operator” of the Project, as
defined in 40 C.F.R. § 122.2, and Appendix A of the 2022 CGP.

At all relevant times, Respondent A&M was and is the “operator” of the Project, as defined in 40
C.F.R. §122.2, and Appendix A of the 2022 CGP.

Respondents began construction activities at the Site on May 15, 2024.

Respondents were engaged at all relevant times in construction activity at the Project, including
earth movement activities, such as clearing, grading and excavation.
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48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

At all relevant times, Respondents had control over the Project’s construction plans and
specifications, including the ability to make modifications to those plans and specifications.

At all relevant times, Respondents had day-to-day operational control over the construction
activities being conducted at the Site.

At all relevant times, Respondents had control over the design, installation, maintenance and
inspection of storm water run-on and runoff controls to minimize the discharge of pollutants in
stormwater runoff from the Site.

At all relevant times, Respondents discharged storm water runoff containing “pollutants” from
the Site into the Piletas Creek and the Caribbean Sea.

Piletas Creek and the Caribbean Sea are “waters of the United States” pursuant to Section 502(7)
of the CWA, 33 U.S.C. § 1362(7), and 40 C.F.R. §§ 120.2 and 122.2.

Respondents are subject to the provisions of the CWA, 33 US.C. § 1251, et seq., and the
applicable NPDES permit application regulations found at 40 C.F.R. §§ 122, 124, and 350.

Respondent A&M was required to apply for and obtain NPDES permit coverage for its discharges
of storm water containing pollutants from the Site into waters of the United States pursuant to
Sections 402(a)(1) and 402(p) of the CWA, 33 U.S.C. §§ 1342(a)(1) and 1342(p), and the applicable
NPDES permit application regulations found at 40 C.F.R. § 122.

Respondent DYl had a duty to comply with the terms and conditions of the 2022 CGP pursuant
to Sections 301 and 402 of the CWA, 33 U.S.C. §§ 1311 and 1342, and 40 C.F.R. § 122.41(a).

1. FINDINGS OF VIOLATIONS

Complainant alleges paragraphs 1 to 55, above.

On April 30, 2024, Respondent DYI submitted an electronic NOI form for the Project under the
2022 CGP. EPA assigned the NPDES identification number PRR1000JG (the “DYI NOI”).

On May 14, 2024, EPA granted Respondent DYI coverage for the Project under the 2022 CGP.

By letter dated April 28, 2025, EPA issued a request for information (the “RFl Letter”) to
Respondent DYI requesting information about the construction activities at the Site pursuant to
the authority vested in the Administrator of EPA by Section 308(a) of the CWA, 33 US.C. §
1318(a).

On April 28, 2025, EPA received a citizen complaint via email with various attachments, including
videos dated April 27, 2025, and pictures of the Site. The videos show turbid, brown-colored
stormwater runoff being discharged from the Site into a municipal separate storm sewer system
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61.

62.

63.

64.

(the “PR-413 Road MS4”).

On May 15, 2025, EPA received a citizen complaint via email with a video as attachment. The
email stated that the video was taken on the same date. The video shows turbid, brown-colored
stormwater runoff being discharged from the Site into the PR-413 Road MS4 and then flowing

into a surface depression and eventually reaching the Piletas Creek.

On May 20, 2025, an EPA official performed an NPDES Stormwater Inspection (the “Inspection”)
of the Site.

The findings of the Inspection were documented in the Inspection Report, dated July 9, 2025 (the
“Inspection Report”).

The findings of the Inspection included, among other things, the following:
a. four discrete conveyance points at the west and south perimeter of the Site;

b. erosion control measures installed at a discrete conveyance point lacked maintenance
and/or repair;

c. lack of erosion control measures at the slope disturbances located on the northern,
western and southern perimeters of the Site;

d. erosion and sediment controls were not installed and/or maintained at areas other than
the west perimeter of the Site;

e. lack of silt fence barrier in perimeter areas other than the west perimeter of the Site;
f. disturbed areas where grading had been conducted lacked soil stabilization;

g. lack of erosion controls for stockpiles;

h. lack of storm drains inlet protection;

i. lack of dust controls;

j. lack of sediment basin;

k. concrete washout leaking from the designated concrete mixing area;

I. lack of stormwater run-on management at the east side of the Site to divert flows away
from areas where earth movement activities have been conducted;

m. current copy of the SWPPP developed for the Project was not available on-Site for review;
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65.

66.

and

lack of rain gauge on-Site.

By letter dated May 21, 2025, Respondent DYI submitted its response to the RFI Letter (the “RFI
Response Letter”).

EPA reviewed the RFI Response Letter (the “Review”) and found the following:

a.

earth movement activities began at the Site on May 15, 2024;

the expected completion date for construction activities at the Site was June 30, 2025;

the total area of surface soil to be disturbed at the Site was approximately 6.52 acres;

a Soil Study had not been conducted for the Project;

a Hydrologic/Hydraulic Study had not been conducted for the Project;

a SWPPP dated April 15, 2024, was prepared for the Project, and its review revealed that:

1)

2)

3)

4)
5)
6)
7)
8)

9)

the document was not signed and certified according to Part 7.2.10 of the 2022 CGP;

the members of the Pollution Prevention Team in Section 1.2 did not identify the
individuals responsible for the installing and maintaining the controls;

the site map did not depict: (1) locations where sediment, soil or other construction
materials will be stockpiled; (2) the drainage patterns of stormwater runoff before
and after major grading activities; and (3) locations of the stormwater controls,
including the sedimentation basin referenced in Section 4.2;

the controls for sediment track-out were not included in Section 4.3;

the controls for stockpiles were not included in Section 4.4;

the dust controls method(s) were not included in Section 4.5;

designated areas for stockpiles were not included in Section 4.7;

the Site stabilization practice(s) were not included in Section 4.10;

the installation of Site stabilization in Section 4.10 were to be completed by May
15, 2025;
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67.

68.

69.

70.

71.

10) site inspections in Section 6.1 were established to be conducted every seven days;

11) the Appendix | (Training Documentation) did not document the training
requirements in Part 6.2 of the CGP;

12) the Appendix E (Corrective Action Log) was blank;

13) the Appendix H (Grading and Stabilization Activities Log) was blank;
14) the Appendix J (Delegation of Authority Form) was blank; and

15) the Appendix M (Rainfall Gauge Recording) was blank.

EPA reviewed the online meteorological database from the National Centers for Environmental
Information (the “NCEI Review”) from the National Oceanic and Atmospheric Administration
(“NOAA”) for a climatological station! located in Rincdn, Puerto Rico. The purpose of the NCEI
Review was to learn about the storm events of 0.25 inches or more within a 24-hour period that
had occurred at or near the Site, which will result in stormwater runoff discharge carrying
pollutants (storm water associated with construction activities) from the Site into Piletas Creek
and the Caribbean Sea.

The NCEI Review revealed that storm events of 0.25 inches or greater occurred on eighty-one
(81) instances during the period between May 15, 2024 (commencement of construction
activities) to July 30, 2025.

On or around June 27, 2025, an EPA official reviewed the EPA database known as the “Central
Data Exchange / NeT” and found that A&M had not submitted a NOI form to obtain coverage for
the Project under the 2022 CGP.

OnJuly 15, 2025, EPA issued an Administrative Compliance Order, Docket Number CWA-02-2025-
3107 (the “Order”), against Respondents requiring, among others, compliance with Sections
301(a) and 402 of the CWA, 33 U.S.C. §§ 1318(a) and 1342, its implementing NPDES stormwater
permit application regulations codified in 40 C.F.R. § 122.26, and the 2022 CGP. The Order
requested Respondents to amend the SWPPP and implement immediate corrective actions. It
also required Respondent DYI to submit a “Change NOI,” and A&M to submit a complete and
accurate NOI form for the Project under the 2022 CGP.

The Order also required Respondents to prepare and implement a corrective action plan (“CAP”),
including, a detailed description of the actions to be taken to prevent pollutants from the Site
from reaching Piletas Creek and the Caribbean Sea, along with an implementation schedule to
address soil stabilization measures for all bare soils at the Site, perimeter controls, run-on and

! The precipitation data analyzed was from the climatological station identified as RINCON 1.5 N< PR RQ (RQ1PRRNOQO03).
https://www.ncei.noaa.gov/access/past-weather/rincon,%20PR
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72.

73.

74.

75.

76.

77.

78.

run-off management, sediment track-out controls into the PR-413 Road and revision of the Site’s
inspection documentation form. Respondents were required to implement the CAP as quickly as
possible, but no later than September 13, 2025.

On July 15, 2025, EPA received a citizen complaint via email with two pictures as attachments.
The email stated that the pictures were taken on the same date. The pictures show turbid, brown-
colored stormwater runoff being discharged from the Site into PR-413 Road MS4.

On July 18, 2025, Respondents authorized representatives signed and submitted to EPA the
“Acknowledgment of Receipt of the Administrative Compliance Order,” as required by paragraph
74 of the Order.

OnJuly 27, 2025, EPA received a citizen complaint via email with a video as attachment. The email
stated that the video was taken on the same date. The video shows turbid, brown-colored
stormwater runoff being discharged from the Site into PR-413 Road MS4 and crossing PR-413
Road.

On September 15, 2025, A&M Group sent a letter dated September 12, 2025, to EPA in response
to the Inspection Report and the Order (the “September 12 Letter”).

The EPA reviewed the September 12 Letter and found that control measures had been
implemented in response to the findings of the Inspection Report and that a CAP had been
included detailing the erosion control measures that had been or would be implemented at the
Site.

The EPA review of the September 12 Letter also revealed that Respondents failed to provide
information to EPA demonstrating compliance with paragraphs 76, 77, 78, 79, 80, 81, 85, 86, and
87 of the Order.

Based on the findings on paragraphs 56 to 77 above, Respondents are liable for the violations of
Sections 301(a) and 4020of the CWA, 33 U.S.C. §§ 1311(a) and 1342, as specified below:

a. Claim 1 - Respondent A&M failed to apply for and obtain NPDES permit coverage

Respondent A&M did not submit an individual NPDES permit application, as required by 40
C.F.R. 122.21, nor did they timely file a complete and accurate NOI seeking coverage under
the 2022 CGP.

The period of violation for this claim is from May 26, 2024 (14 days prior to first rain event
equal or greater than 0.25 inches) through July 30, 2025 (the due date for A&M to file the
NOI under the Order), which are four hundred and thirty (430) days.

b. Claim 2 - Respondent DYI failed to submit an accurate NOI

On April 30, 2024, Respondent DYI submitted a NOI. EPA assigned the NPDES identification
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number PRR1000JG to the DYI NOI. On May 14, 2024, EPA granted Respondent DYI coverage
for the Project under the 2022 CGP.

Based on the Inspection and EPA’s administrative record, EPA found that: 1) the DYI NOI
identified two outfalls while EPA identified four outfalls during the Inspection; 2) the
completion date included in the DYI NOI and RFI Response Letter are different; 3) the DYI NOI
did not specify that the Site discharges stormwater into the PR-413 Road MS4; and 4) the DYI
NOI did not identify the Piletas Creek as one of two (2) receiving waters. The Order required
Respondent DYI to submit a complete and accurate “Change NOI” thru the “Central Data
Exchange / NeT” tool by July 22, 2025, but Respondent DYI has failed to do so.

The period of violation for this claim is from May 20, 2025 (the date of the Inspection) through
July 22, 2025 (the due date for DYI to file the Change NOI under the Order), which are sixty-

three (63) days.

Claim 3 — Respondents A&M illegally discharged storm water associated with industrial
activities (construction activity) containing pollutants from the Site into a water of the
United States without NPDES permit coverage

Respondent A&M failed to apply and obtain NPDES Permit coverage for its discharges of
pollutants (stormwater associated with construction activity) from the Site into a water of
the United States.

Storm events of 0.25 inches or greater occurred on eighty-one (81) instances during the
period between May 15, 2024 (commencement of construction activities) and July 30, 2025.

The period of violation for this claim is from June 9, 2024 (first rain event equal or greater
than 0.25 inches after land movement commenced) through July 30, 2025. The number of
days that Respondent A&M discharged pollutants from the Site into a water of the United
States without NPDES permit coverage was eighty-one (81) days.

Claim 4 — Respondents failed to modify the SWPPP

Respondent DIY developed an SWPPP on April 15, 2024. Respondents failed to have a copy
of the SWPPP on-Site for review during the Inspection. Respondents failed to modify and
submit an amended SWPPP for the Site, as required by paragraph 80 of the Order.

The period of violation for this claim is from June 13, 2025 (the date when EPA reviewed the
SWPPP) through July 30, 2025 (the due date to submit the amended SWPPP under the Order),
which are forty-seven (47) days.
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e. Claim 5 - Respondents failed to install and/or maintain erosion and sediment controls

Respondents failed to install and maintain erosion and sediment controls, as required by Part
2.2 of the 2022 CGP and paragraphs 82 and 83 of the Order.

The period of violation for this claim is from May 20, 2025 (the date of the Inspection) through
July 30, 2025 (date in which certain BMPs included in the CAP were implemented), which are

seventy-one (71) days.
79. The EPA will notify the Puerto Rico Department of Natural and Environmental Resources
regarding this proposed action by mailing a copy of this Complaint and Notice and offering an

opportunity to confer with EPA on the proposed penalty assessment.

V. Notice of Proposed Order Assessing a Civil Penalty

Based on the foregoing Findings of Violation, and pursuant to the authority of Section 309(g) of the CWA,
33 U.S.C. § 1319(g), EPA Region 2 hereby proposes to issue a Final Order Assessing Administrative
Penalties (“Final Order”) to Respondents assessing a penalty of eighty-six thousand, five hundred
seventy-eight ($86,578.00).

Pursuant to Section 309(g)(3) of the CWA, 33 U.S.C. § 1319(g)(3), in determining the penalty assessed,
EPA took into account the nature, circumstances, extent and gravity of the violations, and with respect
to the Respondents, ability to pay, any prior history of such violations, the degree of culpability,
economic benefit or savings (if any) resulting from the violation, and such other matters as justice may
require. Accordingly, EPA considered the 2022 CGP, and the risks to human health and the environment
posed by the uncontrolled discharges of storm water runoff from the construction activities at the Site
into the Piletas Creek and the Caribbean Sea, which are waters of the United States. EPA also considered
the Federal Civil Penalties Inflation Adjustment Act of 2015, as amended, which prescribes a formula for
adjusting statutory civil penalties to reflect inflation, maintain the deterrent effect of statutory civil
penalties, and promote compliance with the law.

Based on the Findings set forth above, EPA has found Respondents in violation of the CWA and its
implementing NPDES regulations by Respondent A&M'’s failure to apply for NPDES permit coverage for
its discharges of pollutants from the Project/Site, for its discharges of pollutants from the Project/Site
into a water of the United States without NPDES permit coverage, and for Respondent DYI’s failure to
submit a Change NOI form and to comply with requirements and conditions of an NPDES permit issued
under Section 402 of the CWA, 33 U.S.C. § 1342.

The violations discussed in this Complaint are serious since Respondents’ failure to design,
implement/install, and maintain controls to comply with the requirements of the 2022 CGP, such as
technology-based effluent limitations and water quality-based effluent limitations, cause the discharges
of pollutants into surface waters affecting water quality and the surrounding environment.
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EPA may issue a final Order Assessing Administrative Penalties thirty (30) days after Respondents’ receipt
of this Notice, unless Respondents, within that time files an answer to the Complaint and, request a
hearing on this Notice pursuant to the following section.

V. Procedures Governing This Administrative Litigation

The rules of procedure governing this civil administrative litigation have been set forth in the CROP,
which have been codified at 40 C.F.R. Part 22. A copy of these rules accompanies this Complaint.

80. Answering the Complaint

Where Respondents intend to contest any material fact upon which the Complaint is based, to contend
that the proposed penalty is inappropriate or to contend that Respondents are entitled to judgment as
a matter of law, Respondents must file with the Regional Hearing Clerk of EPA, Region 2, both an original
and one copy of a written Answer to the Complaint, and such Answer must be filed within thirty (30)
days after service of the Complaint. 40 C.F.R. § 22.15(a). The address of the Regional Hearing Clerk of
EPA, Region 2, is:

Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 17t floor
New York, New York 10007-1866
Email: Region2_RegionalHearingClerk@epa.gov

Respondents shall also then serve one copy of the Answer to the Complaint upon Complainant and any
other party to the action. 40 C.F.R. § 22.15(a).

Respondents’ Answer to the Complaint must clearly and directly admit, deny, or explain each of the
factual allegations that are contained in the Complaint with regard to which Respondents have any
knowledge. Where Respondents have no knowledge of a particular factual allegation and so state in
their Answer, the allegation is deemed denied. The Answer shall also state: the circumstances or
arguments which are alleged to constitute the grounds of any defense; the facts which Respondents
dispute; the basis for opposing any proposed relief; and whether a hearing is requested. 40 C.F.R. §
22.15(b).

Respondents’ failure to affirmatively raise in the Answer facts that constitute or that might constitute
the grounds of its defense may preclude Respondents, at a subsequent stage in this proceeding, from
raising such facts and/or from having such facts admitted into evidence at a hearing.

81. Opportunity to Request a Hearing

If requested by Respondents in the Answer, a hearing upon the issues raised by the Complaint and
Answer may be held. 40 C.F.R. § 22.15(c). If, however, Respondents do not request a hearing, the
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Presiding Officer (as defined in 40 C.F.R. § 22.3) may hold a hearing if the Answer raises issues
appropriate for adjudication. 40 C.F.R. § 22.15(c).

Any hearing in this proceeding will be held at a location determined in accordance with 40 C.F.R. §
22.21(d). A hearing of this matter will be conducted in accordance with the applicable provisions of the
Administrative Procedure Act, 5 U.S.C. §§ 551-59, and the procedures set forth in Subpart D of 40 C.F.R.
Part 22.

Should Respondents request a hearing on this proposed penalty assessment, members of the public, to
whom EPA is obligated to give notice of this proposed action, will have a right under Section 309(g)(4)(B)
of the CWA, to be heard and to present evidence on the appropriateness of the penalty assessment.
Should Respondents not request a hearing, EPA will issue a Final Order, and only members of the public
who submit timely comment on this proposal will have an additional thirty (30) days to petition EPA to
set aside the Final Order and to hold a hearing thereon. EPA will grant the petition and will hold a hearing
only if the petitioner's evidence is material and was not considered by EPA in the issuance of the Final
Order.

82. Failure to Answer

If Respondents fail in the Answer to admit, deny, or explain any material factual allegation contained in
the Complaint, such failure constitutes an admission of the allegation. 40 C.F.R. § 22.15(d). If
Respondents fail to file a timely [i.e., in accordance with the 30-day period set forth in 40 C.F.R. §
22.15(a)] Answer to the Complaint, Respondents may be found in default upon motion. 40 C.F.R. §
22.17(a). Default by Respondents constitutes, for purposes of the pending proceeding only, an admission
of all facts alleged in the Complaint and a waiver of Respondents’ right to contest such factual allegations.
40 C.F.R. § 22.17(a). Following a default by Respondents for a failure to timely file an Answer to the
Complaint, any order issued therefore shall be issued pursuant to 40 C.F.R. § 22.17(c).

Any penalty assessed in the default order shall become due and payable by Respondents without further
proceedings thirty (30) days after the Default Order becomes final pursuant to 40 C.F.R. § 22.27(c). 40
C.F.R. § 22.17(d). If necessary, EPA may then seek to enforce such Final Order of Default against
Respondents, and to collect the assessed penalty amount, in federal court.

VI. Informal Settlement Conference

Whether or not Respondents request a formal hearing, EPA encourages settlement of this proceeding
consistent with the provisions of the CWA and its applicable regulations. 40 C.F.R. § 22.18(b). At an
informal conference with a representative(s) of Complainant, Respondents may comment on the
charges made in this Complaint, and Respondents may also provide whatever additional information
that they believe is relevant to the disposition of this matter, including: (1) actions Respondents have
taken to correct any or all of the violations herein alleged, (2) any information relevant to Complainant’s
calculation of the proposed penalty, (3) the effect the proposed penalty would have on Respondents’
ability to continue in business, and/or (4) any other special facts or circumstances Respondents wish to

raise.
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Complainant has the authority to modify the amount of the proposed penalty, where appropriate, to
reflect any settlement agreement reached with Respondents, to reflect any relevant information
previously not known to Complainant or to dismiss any or all of the charges, if Respondents can
demonstrate that the relevant allegations are without merit and that no cause of action as herein alleged
exists. Respondents are referred to 40 C.F.R. § 22.18.

Any request for an informal conference or any questions that Respondents may have regarding this
Complaint should be directed to the EPA attorney named in Section VIII, paragraph 84, below. The parties
may engage in settlement discussions irrespective of whether Respondents have requested a hearing.
40 C.F.R. § 22.18(b)(1). Respondents’ requesting a formal hearing do not prevent them from also
requesting an informal settlement conference; the informal conference procedure may be pursued
simultaneously with the formal adjudicatory hearing procedure. A request for an informal settlement
conference constitutes neither an admission nor a denial of any of the matters alleged in the Complaint.
Complainant does not deem a request for an informal settlement conference as a request for a hearing
as specified in 40 C.F.R. § 22.15(c).

A request for an informal settlement conference does not affect Respondents’ obligation to file a timely
Answer to the Complaint pursuant to 40 C.F.R. § 22.15. No penalty reduction, however, will be made
simply because an informal settlement conference is held.

Any settlement that may be reached as a result of an informal settlement conference shall be embodied
in a written Consent Agreement. 40 C.F.R. § 22.18(b)(2). In accepting the Consent Agreement,
Respondents waive their right to contest the allegations in the Complaint and waive any right to appeal
the Final Order that is to accompany the Consent Agreement. 40 C.F.R. § 22.18(b)(2). In order to conclude
the proceeding, a Final Order ratifying the parties’ agreement to settle will be executed. 40 C.F.R. §
22.18(b)(3).

Respondents’ entering into a settlement through the signing of such Consent Agreement and its
complying with the terms and conditions set forth in such Consent Agreement terminates this
administrative litigation and the civil proceedings arising out of the allegations made in the Complaint.
Respondents’ entering into a settlement does not extinguish, waive, satisfy or otherwise affect their
obligation and responsibility to comply with all applicable statutory and regulatory requirements, and to
maintain such compliance.

VII. Resolution of this Proceeding Without Hearing or Conference

Instead of filing an Answer, Respondents may resolve this proceeding at any time by paying the specific
proposed penalty in full within thirty (30) days after receipt of the Complaint and by filing with the
Regional Hearing Clerk, Region 2 (at the address noted below). See, 40 C.F.R. § 22.18(a). Payment of the
penalty assessed should be made using any method, or combination of appropriate methods, as
provided on the EPA website: https://www.epa.gov/financial/makepayment. For additional instructions
see: https://www.epa.gov/financial/additional-instructions-making-payments-epa. When making a
payment, Respondents shall Identify the payment with Respondents’ names and the Docket Number
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CWA-02-2025-3451, and concurrently with any payment or within twenty-four (24) hours of any
payment, Respondents shall serve proof of such payment to the EPA Assistant Regional Counsel (at the
address noted below).

Pursuant to 40 C.F.R. § 22.18(a)(3), if Respondents elect to pay the full amount of the penalty proposed
in the Complaint within thirty (30) days of receiving the Complaint, then, upon EPA’s receipt of such
payment, the Regional Administrator of EPA, Region 2 (or, if designated, the Regional Judicial Officer),
shall issue a Final Order in accordance with 40 C.F.R. § 22.18(a)(3). In accordance with 40 C.F.R. §
22.45(c)(3), no Final Order shall issue until at least ten (10) days after the close of the comment period
on this Complaint. Issuance of a Final Order terminates this administrative litigation and the civil
proceedings arising out of the allegations made in the Complaint. Further, pursuant to 40 C.F.R. §
22.18(a)(3), the making of such payment by Respondents shall constitute a waiver of Respondents’ right
both to contest the allegations made in the Complaint and to appeal said Final Order to federal court.
Such payment does not extinguish, waive, satisfy, or otherwise affect Respondents’ obligation and
responsibility to comply with all applicable statutory and regulatory requirements, and to maintain such
compliance.

VIIl.  Filing of Documents

83. The original and one copy of the Answer and any Hearing Request and all subsequent documents
filed in this action should be sent to:
Regional Hearing Clerk
U.S. Environmental Protection Agency
290 Broadway, 16 Floor
New York, New York 10007-1866
Email: Region2_RegionalHearingClerk@epa.gov

84. A copy of the Answer, any Hearing Request and all subsequent documents filed in this action shall
be sent to:

Suzette M. Meléndez-Coldn, Esq.

Office of Regional Counsel, Caribbean Team
U.S. Environmental Protection Agency, Region 2
City View Plaza Il, Suite 7000
Guaynabo, Puerto Rico 00968
Email: melendez-colon.suzette@epa.gov
Telephone Number: (787) 977-5822

IX. General Provisions
85. Respondents have a right to be represented by an attorney at any stage of these proceedings.
86. This Complaint does not constitute a waiver, suspension, or modification of the requirements of

the CWA, regulations promulgated thereunder, or any applicable permit.
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87.

CC:

Neither assessment nor payment of an administrative civil penalty pursuant to Section 309(g) of
the CWA will affect Respondents’ continuing obligation to comply with the CWA, and with any
separate compliance order issued under Section 309(a) of the CWA, 33 U.S.C. § 1319(a), for the
violations alleged herein.

ISSUED THIS 30 DAY OF SEPTEMBER 2025.
CARMEN GUERREROQ Digitally signed by CARMEN

GUERRERO PEREZ
PEREZ Date: 2025.09.30 11:48:23 -04'00'

CARMEN R. GUERRERO PEREZ
Director

Caribbean Environmental Protection Division
United States Environmental Protection Agency, Region 2

Puerto Rico Department of Natural and Environmental Resources
San José Industrial Park

1375 Ponce de Ledn Avenue

San Juan, Puerto Rico 00926
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This content is from the eCFR and is authoritative but unofficial.

Title 40 - Protection of Environment
Chapter I - Environmental Protection Agency
Subchapter A - General

§22.1
§22.2
§22.3
§22.4

§22.6 Filing and service of rulings, orders and decisions.
§22.7 Computation and extension of time.
§22.8 Ex parte discussion of proceeding.
§22.9 Examination of documents filed.
SubpartB Parties and Appearances
§22.10 Appearances.
§22.11 Intervention and non-party briefs.
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§22.19

Commencement of a proceeding.
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Motions.

Default.
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§22.24

§22.25
§22.26

§22.27
§22.28
Subpart F
§22.29
§22.30

Burden of presentation; burden of persuasion; preponderance of the evidence
standard.

SubpartH Supplemental Rules
§ 22.33 [Reserved]

§22.34

Supplemental rules governing the administrative assessment of civil penalties under
the Clean Air Act.

§ 22.36 [Reserved]

§22.37

Supplemental rules governing administrative proceedings under the Solid Waste

§ 2240 [Reserved]

§22.41

§22.42

§22.43

§22.44

Supplemental rules governing the administrative assessment of civil penalties under
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§22.45 Supplemental rules governing public notice and comment in proceedings under

§§ 22.46-22.49 [Reserved]
SubpartI Administrative Proceedings Not Governed by Section 554 of the

PART 22 - CONSOLIDATED RULES OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF CIVIL PENALTIES AND THE
REVOCATION/TERMINATION OR SUSPENSION OF PERMITS

Subpart A - General
§ 22.1 Scope of this part.

(a) These Consolidated Rules of Practice govern all administrative adjudicatory proceedings for:

(1) The assessment of any administrative civil penalty under section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act as amended (7 U.S.C. 136/(a));

(2) The assessment of any administrative civil penalty under sections 113(d), 205(c), 211(d) and 213(d)
of the Clean Air Act, as amended (42 U.S.C. 7413(d), 7524(c), 7545(d) and 7547(d)), and a

determination of nonconforming engines, vehicles or equipment under sections 207(c) and 213(d) of
the Clean Air Act, as amended (42 U.S.C. 7541(c) and 7547(d));

(3) The assessment of any administrative civil penalty or for the revocation or suspension of any permit
under section 105(a) and (f) of the Marine Protection, Research, and Sanctuaries Act as amended
(33 U.S.C. 1415(a) and (f));

(4) The issuance of a compliance order or the issuance of a corrective action order, the termination of a
permit pursuant to section 3008(a)(3), the suspension or revocation of authority to operate pursuant
to section 3005(e), or the assessment of any civil penalty under sections 3008, 9006, and 11005 of

(5) The assessment of any administrative civil penalty under sections 16(a) and 207 of the Toxic
Substances Control Act (15 U.S.C. 2615(a) and 2647);
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(6) The assessment of any Class Il penalty under sections 309(g) and 311(b)(6), or termination of any
permit issued pursuant to section 402(a) of the Clean Water Act, as amended (33 U.S.C. 1319(g),
1321(b)(6), and 1342(a));

(7) The assessment of any administrative civil penalty under section 109 of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. 9609);

(8) The assessment of any administrative civil penalty under section 325 of the Emergency Planning
and Community Right-To-Know Act of 1986 (“EPCRA") (42 U.S.C. 11045);

administrative civil penalty under section 1423(c);

(10) The assessment of any administrative civil penalty or the issuance of any order requiring compliance
under Section 5 of the Mercury-Containing and Rechargeable Battery Management Act (42 U.S.C.
14304).

(11) The assessment of any administrative civil penalty under section 1908(b) of the Act To Prevent
Pollution From Ships (“APPS”), as amended (33 U.S.C. 1908(b)).

(b) The supplemental rules set forth in subparts H and | of this part establish special procedures for

(c) Questions arising at any stage of the proceeding which are not addressed in these Consolidated Rules of
Practice shall be resolved at the discretion of the Administrator, Environmental Appeals Board, Regional
Administrator, or Presiding Officer, as provided for in these Consolidated Rules of Practice.

[64 FR 40176, July 23, 1999, as amended at 65 FR 30904, May 15, 2000; 79 FR 65900, Nov. 6, 2014; 81 FR 73970, Oct. 25, 2016]

§ 22.2 Use of number and gender.
As used in these Consolidated Rules of Practice, words in the singular also include the plural and words in the
masculine gender also include the feminine, and vice versa, as the case may require.
§ 22.3 Definitions.
(a) The following definitions apply to these Consolidated Rules of Practice:
Act means the particular statute authorizing the proceeding at issue.
Administrative Law Judge means an Administrative Law Judge appointed under 5 U.S.C. 3105.
Administrator means the Administrator of the U.S. Environmental Protection Agency or his delegate.
Agency means the United States Environmental Protection Agency.
Business confidentiality claim means a confidentiality claim as defined in 40 CFR 2.201(h).

Clerk of the Board means an individual duly authorized to serve as Clerk of the Environmental Appeals
Board.
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Commenter means any person (other than a party) or representative of such person who timely:

(1) Submits in writing to the Regional Hearing Clerk that he is providing or intends to provide
comments on the proposed assessment of a penalty pursuant to sections 309(g)(4) and
311(b)(6)(C) of the Clean Water Act or section 1423(c) of the Safe Drinking Water Act,
whichever applies, and intends to participate in the proceeding; and

(2) Provides the Regional Hearing Clerk with a return address.

behalf of the Agency to persons alleged to be in violation of the Act. The complainant shall not be a
member of the Environmental Appeals Board, the Regional Judicial Officer or any other person who
will participate or advise in the adjudication.

Consolidated Rules of Practice means the regulations in this part.

Environmental Appeals Board means the Board within the Agency described in 40 CFR 1.25.

Final order means:

(1) An order issued by the Environmental Appeals Board or the Administrator after an appeal of an
initial decision, accelerated decision, decision to dismiss, or default order, disposing of the
matter in controversy between the parties;

(2) Aninitial decision which becomes a final order under § 22.27(c); or

(3) Afinal order issued in accordance with § 22.18.

Hearing means an evidentiary hearing on the record, open to the public (to the extent consistent with §
22.22(a)(2)), conducted as part of a proceeding under these Consolidated Rules of Practice.

Hearing Clerk means the Hearing Clerk, Mail Code 1900, U.S. Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington, DC 20460.

Initial decision means the decision issued by the Presiding Officer pursuant to §§ 22.17(c), 22.20(b) or
22.27 resolving all outstanding issues in the proceeding.

Party means any person that participates in a proceeding as complainant, respondent, or intervenor.

Permit action means the revocation, suspension or termination of all or part of a permit issued under
section 102 of the Marine Protection, Research, and Sanctuaries Act (33 U.S.C. 1412) or termination

Person includes any individual, partnership, association, corporation, and any trustee, assignee, receiver or
legal successor thereof; any organized group of persons whether incorporated or not; and any officer,
employee, agent, department, agency or instrumentality of the Federal Government, of any State or
local unit of government, or of any foreign government.

Presiding Officer means an individual who presides in an administrative adjudication until an initial decision
becomes final or is appealed. The Presiding Officer shall be an Administrative Law Judge, except
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40 CFR 22.3(a) “Regional Administrator”

Regional Administrator means, for a case initiated in an EPA Regional Office, the Regional Administrator for

that Region or any officer or employee thereof to whom his authority is duly delegated.

Regional Hearing Clerk means an individual duly authorized to serve as hearing clerk for a given region,

who shall be neutral in every proceeding. Correspondence with the Regional Hearing Clerk shall be
addressed to the Regional Hearing Clerk at the address specified in the complaint. For a case
initiated at EPA Headquarters, the term Regional Hearing Clerk means the Hearing Clerk.

Respondent means any person against whom the complaint states a claim for relief.

(b) Terms defined in the Act and not defined in these Consolidated Rules of Practice are used consistent with
the meanings given in the Act.

[64 FR 40176, July 23, 1999, as amended at 65 FR 30904, May 15, 2000; 79 FR 65901, Nov. 6, 2014]

§ 22.4 Powers and duties of the Environmental Appeals Board, Regional Judicial Officer and
Presiding Officer; disqualification, withdrawal, and reassignment.

(a)

Environmental Appeals Board.

(1)

(2)

The Environmental Appeals Board rules on appeals from the initial decisions, rulings and orders of a
Presiding Officer in proceedings under these Consolidated Rules of Practice, and approves
settlement of proceedings under these Consolidated Rules of Practice commenced at EPA
Headquarters. The Environmental Appeals Board may refer any case or motion to the Administrator
when the Environmental Appeals Board, in its discretion, deems it appropriate to do so. When an
appeal or motion is referred to the Administrator by the Environmental Appeals Board, all parties
shall be so notified and references to the Environmental Appeals Board in these Consolidated Rules
of Practice shall be interpreted as referring to the Administrator. If a case or motion is referred to the
Administrator by the Environmental Appeals Board, the Administrator may consult with any EPA
directed to the Administrator shall not be considered except for motions for disqualification
pursuant to paragraph (d) of this section, or motions filed in matters that the Environmental Appeals

Board has referred to the Administrator.

In exercising its duties and responsibilities under these Consolidated Rules of Practice, the
Environmental Appeals Board may do all acts and take all measures as are necessary for the
efficient, fair and impartial adjudication of issues arising in a proceeding, including imposing
procedural sanctions against a party who without adequate justification fails or refuses to comply
with these Consolidated Rules of Practice or with an order of the Environmental Appeals Board. Such
sanctions may include drawing adverse inferences against a party, striking a party's pleadings or
other submissions from the record, and denying any or all relief sought by the party in the
proceeding.

Regional Judicial Officer. Each Regional Administrator shall delegate to one or more Regional Judicial
Officers authority to act as Presiding Officer in proceedings under subpart | of this part, and to act as

Presiding Officer until the respondent files an answer in proceedings under these Consolidated Rules of
Practice to which subpart | of this part does not apply. The Regional Administrator may also delegate to

one or more Regional Judicial Officers the authority to approve settlement of proceedings pursuant to §
22.18(b)(3). These delegations will not prevent a Regional Judicial Officer from referring any motion or

case to the Regional Administrator. A Regional Judicial Officer shall be an attorney who is a permanent or
40 CFR 22.4(b) (enhanced display) page 6 of 34
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temporary employee of the Agency or another Federal agency and who may perform other duties within
the Agency. A Regional Judicial Officer shall not have performed prosecutorial or investigative functions
in connection with any case in which he serves as a Regional Judicial Officer. A Regional Judicial Officer
shall not knowingly preside over a case involving any party concerning whom the Regional Judicial Officer
performed any functions of prosecution or investigation within the 2 years preceding the commencement
of the case. A Regional Judicial Officer shall not prosecute enforcement cases and shall not be
supervised by any person who supervises the prosecution of enforcement cases, but may be supervised
by the Regional Counsel.

(c) Presiding Officer. The Presiding Officer shall conduct a fair and impartial proceeding, assure that the facts
are fully elicited, adjudicate all issues, and avoid delay. The Presiding Officer may:

1) Conduct administrative hearings under these Consolidated Rules of Practice;

2

~

Rule upon motions, requests, and offers of proof, and issue all necessary orders;

~

Administer oaths and affirmations and take affidavits;

(
(
(3
(4) Examine witnesses and receive documentary or other evidence;

(5) Order a party, or an officer or agent thereof, to produce testimony, documents, or other non-privileged
evidence, and failing the production thereof without good cause being shown, draw adverse

inferences against that party;
(6) Admit or exclude evidence;
(7) Hear and decide questions of facts, law, or discretion;

(8) Require parties to attend conferences for the settlement or simplification of the issues, or the
expedition of the proceedings;

(9) Issue subpoenas authorized by the Act; and

(10) Do all other acts and take all measures necessary for the maintenance of order and for the efficient,
fair and impartial adjudication of issues arising in proceedings governed by these Consolidated
Rules of Practice.

(d) Disqualification, withdrawal and reassignment.

(1) The Administrator, the Regional Administrator, the members of the Environmental Appeals Board, the
Regional Judicial Officer, or the Administrative Law Judge may not perform functions provided for in
these Consolidated Rules of Practice regarding any matter in which they have a financial interest or
have any relationship with a party or with the subject matter which would make it inappropriate for
them to act. Any party may at any time by motion to the Administrator, Regional Administrator, a
member of the Environmental Appeals Board, the Regional Judicial Officer or the Administrative Law
Judge request that he or she disqualify himself or herself from the proceeding. If such a motion to
disqualify the Regional Administrator, Regional Judicial Officer or Administrative Law Judge is
denied, a party may appeal that ruling to the Environmental Appeals Board. If a motion to disqualify a
member of the Environmental Appeals Board is denied, a party may appeal that ruling to the
Administrator. There shall be no interlocutory appeal of the ruling on a motion for disqualification.
The Administrator, the Regional Administrator, a member of the Environmental Appeals Board, the
Regional Judicial Officer, or the Administrative Law Judge may at any time withdraw from any
proceeding in which he deems himself disqualified or unable to act for any reason.
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(2)

If the Administrator, the Regional Administrator, the Regional Judicial Officer, or the Administrative
Law Judge is disqualified or withdraws from the proceeding, a qualified individual who has none of
the infirmities listed in paragraph (d)(1) of this section shall be assigned as a replacement. The
Administrator shall assign a replacement for a Regional Administrator who withdraws or is
disqualified. Should the Administrator withdraw or be disqualified, the Regional Administrator from
the Region where the case originated shall replace the Administrator. If that Regional Administrator
would be disqualified, the Administrator shall assign a Regional Administrator from another Region
to replace the Administrator. The Regional Administrator shall assign a new Regional Judicial Officer
if the original Regional Judicial Officer withdraws or is disqualified. The Chief Administrative Law
Judge shall assign a new Administrative Law Judge if the original Administrative Law Judge

withdraws or is disqualified.

The Chief Administrative Law Judge, at any stage in the proceeding, may reassign the case to an
Administrative Law Judge other than the one originally assigned in the event of the unavailability of
the Administrative Law Judge or where reassignment will result in efficiency in the scheduling of
hearings and would not prejudice the parties.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]

§ 22.5 Filing, service by the parties, and form of all filed documents; business confidentiality

claims.

(a)

Filing of documents.

(M

(2)

(3)

The original and one copy of each document intended to be part of the record shall be filed with the
Headquarters or Regional Hearing Clerk, as appropriate, when the proceeding is before the Presiding
Officer, or filed with the Clerk of the Board when the proceeding is before the Environmental Appeals
Board. A document is filed when it is received by the appropriate Clerk. When a document is required
to be filed with the Environmental Appeals Board, the document shall be sent to the Clerk of the
Board by U.S. Mail, delivered by hand or courier (including delivery by U.S. Express Mail or by a
commercial delivery service), or transmitted by the Environmental Appeal Board's electronic filing
system, according to the procedures specified in 40 CFR 124.19 (i)(2)(i), (ii), and (iii). The Presiding

Officer or the Environmental Appeals Board may by order authorize or require filing by facsimile or an
electronic filing system, subject to any appropriate conditions and limitations.

When the Presiding Officer corresponds directly with the parties, the original of the correspondence
shall be filed with the Regional Hearing Clerk. Parties who correspond directly with the Presiding
Officer shall file a copy of the correspondence with the Regional Hearing Clerk.

A certificate of service shall accompany each document filed or served in the proceeding.

Service of documents. Unless the proceeding is before the Environmental Appeals Board, a copy of each
document filed in the proceeding shall be served on the Presiding Officer and on each party. In a
proceeding before the Environmental Appeals Board, a copy of each document filed in the proceeding
shall be served on each party.

(M

Service of complaint.
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(c)

()

(ii)

(iii)

40 CFR 22.5(b)(1)(i)

Complainant shall serve on respondent, or a representative authorized to receive service on
respondent’s behalf, a copy of the signed original of the complaint, together with a copy of
these Consolidated Rules of Practice. Service shall be made personally, by certified mail with
return receipt requested, or by any reliable commercial delivery service that provides written
verification of delivery.

(A)

(B)

Where respondent is a domestic or foreign corporation, a partnership, or an
unincorporated association which is subject to suit under a common name, complainant
shall serve an officer, partner, a managing or general agent, or any other person authorized
by appointment or by Federal or State law to receive service of process.

Where respondent is an agency of the United States complainant shall serve that agency
as provided by that agency's regulations, or in the absence of controlling regulation, as
otherwise permitted by law. Complainant should also provide a copy of the complaint to
the senior executive official having responsibility for the overall operations of the
geographical unit where the alleged violations arose. If the agency is a corporation, the
complaint shall be served as prescribed in paragraph (b)(1)(ii)(A) of this section.

Where respondent is a State or local unit of government, agency, department, corporation
or other instrumentality, complainant shall serve the chief executive officer thereof, or as
otherwise permitted by law. Where respondent is a State or local officer, complainant shall
serve such officer.

Proof of service of the complaint shall be made by affidavit of the person making personal
service, or by properly executed receipt. Such proof of service shall be filed with the Regional
Hearing Clerk immediately upon completion of service.

Service of filed documents other than the complaint, rulings, orders, and decisions. All documents
filed by a party other than the complaint, rulings, orders, and decisions shall be served by the filing
party on all other parties. Service may be made personally, by U.S. mail (including certified mail,
return receipt requested, Overnight Express and Priority Mail), by any reliable commercial delivery
service, or by facsimile or other electronic means, including but not necessarily limited to email, if
service by such electronic means is consented to in writing. A party who consents to service by
facsimile or email must file an acknowledgement of its consent (identifying the type of electronic
means agreed to and the electronic address to be used) with the appropriate Clerk. In addition, the
Presiding Officer or the Environmental Appeals Board may by order authorize or require service by
facsimile, email, or other electronic means, subject to any appropriate conditions and limitations.

Form of documents.

(1) Except as provided in this section, or by order of the Presiding Officer or of the Environmental
Appeals Board there are no specific requirements as to the form of documents.

(2)

(3)

The first page of every filed document shall contain a caption identifying the respondent and the
docket number. All legal briefs and legal memoranda greater than 20 pages in length (excluding
attachments) shall contain a table of contents and a table of authorities with page references.

The original of any filed document (other than exhibits) shall be signed by the party filing or by its
attorney or other representative. The signature constitutes a representation by the signer that he has
read the document, that to the best of his knowledge, information and belief, the statements made
therein are true, and that it is not interposed for delay.
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(4)

40 CFR 22.5(c)(4)

The first document filed by any person shall contain the name, mailing address, telephone number,
and email address of an individual authorized to receive service relating to the proceeding on behalf
of the person. Parties shall promptly file any changes in this information with the Headquarters or
Regional Hearing Clerk or the Clerk of the Board, as appropriate, and serve copies on the Presiding
Officer and all parties to the proceeding. If a party fails to furnish such information and any changes
thereto, service to the party's last known address shall satisfy the requirements of paragraph (b)(2)
of this section and § 22.6.

The Environmental Appeals Board or the Presiding Officer may exclude from the record any
document which does not comply with this section. Written notice of such exclusion, stating the
reasons therefor, shall be promptly given to the person submitting the document. Such person may
amend and resubmit any excluded document upon motion granted by the Environmental Appeals
Board or the Presiding Officer, as appropriate.

(d) Confidentiality of business information.

(M)

(2)

A person who wishes to assert a business confidentiality claim with regard to any information
contained in any document to be filed in a proceeding under these Consolidated Rules of Practice
shall assert such a claim in accordance with 40 CFR part 2 at the time that the document is filed. A

document filed without a claim of business confidentiality shall be available to the public for
inspection and copying.

Two versions of any document which contains information claimed confidential shall be filed with
the Regional Hearing Clerk:

(i) One version of the document shall contain the information claimed confidential. The cover
page shall include the information required under paragraph (c)(2) of this section and the

words “Business Confidentiality Asserted”. The specific portion(s) alleged to be confidential
shall be clearly identified within the document.

(ii) A second version of the document shall contain all information except the specific information
claimed confidential, which shall be redacted and replaced with notes indicating the nature of
the information redacted. The cover page shall state that information claimed confidential has
been deleted and that a complete copy of the document containing the information claimed
confidential has been filed with the Regional Hearing Clerk.

Both versions of the document shall be served on the Presiding Officer and the complainant. Both
versions of the document shall be served on any party, non-party participant, or representative
thereof, authorized to receive the information claimed confidential by the person making the claim of
confidentiality. Only the redacted version shall be served on persons not authorized to receive the
confidential information.

Only the second, redacted version shall be treated as public information. An EPA officer or employee
may disclose information claimed confidential in accordance with paragraph (d)(1) of this section
only as authorized under 40 CFR part 2.
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§ 22.6 Filing and service of rulings, orders and decisions.

All rulings, orders, decisions, and other documents issued by the Regional Administrator or Presiding Officer shall be
filed with the Headquarters or Regional Hearing Clerk, as appropriate, in any manner allowed for the service of such
documents. All rulings, orders, decisions, and other documents issued by the Environmental Appeals Board shall be
filed with the Clerk of the Board. The Clerk of the Board, the Headquarters Hearing Clerk, or the Regional Hearing
Clerk, as appropriate, must serve copies of such rulings, orders, decisions and other documents on all parties.
Service may be made by U.S. mail (including by certified mail or return receipt requested, Overnight Express and
Priority Mail), EPA's internal mail, any reliable commercial delivery service, or electronic means (including but not
necessarily limited to facsimile and email).

[82 FR 2234, Jan. 9, 2017]

§ 22.7 Computation and extension of time.

(a) Computation. In computing any period of time prescribed or allowed in these Consolidated Rules of
Practice, except as otherwise provided, the day of the event from which the designated period begins to
run shall not be included. Saturdays, Sundays, and Federal holidays shall be included. When a stated time
expires on a Saturday, Sunday or Federal holiday, the stated time period shall be extended to include the
next business day.

(b) Extensions of time. The Environmental Appeals Board or the Presiding Officer may grant an extension of
time for filing any document: upon timely motion of a party to the proceeding, for good cause shown, and
after consideration of prejudice to other parties; or upon its own initiative. Any motion for an extension of
time shall be filed sufficiently in advance of the due date so as to allow other parties reasonable
opportunity to respond and to allow the Presiding Officer or Environmental Appeals Board reasonable
opportunity to issue an order.

(c) Completion of service. Service of the complaint is complete when the return receipt is signed. Service of
all other documents is complete upon mailing, when placed in the custody of a reliable commercial
delivery service, or for facsimile or other electronic means, including but not necessarily limited to email,
upon transmission. Where a document is served by U.S. mail, EPA internal mail, or commercial delivery
service, including overnight or same-day delivery, 3 days shall be added to the time allowed by these
Consolidated Rules of Practice for the filing of a responsive document. The time allowed for the serving
of a responsive document is not expanded by 3 days when the served document is served by personal
delivery, facsimile, or other electronic means, including but not necessarily limited to email.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]

§ 22.8 Ex parte discussion of proceeding.

At no time after the issuance of the complaint shall the Administrator, the members of the Environmental Appeals
Board, the Regional Administrator, the Presiding Officer or any other person who is likely to advise these officials on
any decision in the proceeding, discuss ex parte the merits of the proceeding with any interested person outside the
Agency, with any Agency staff member who performs a prosecutorial or investigative function in such proceeding or
a factually related proceeding, or with any representative of such person. Any ex parte memorandum or other
communication addressed to the Administrator, the Regional Administrator, the Environmental Appeals Board, or
the Presiding Officer during the pendency of the proceeding and relating to the merits thereof, by or on behalf of any
party shall be regarded as argument made in the proceeding and shall be served upon all other parties. The other
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parties shall be given an opportunity to reply to such memorandum or communication. The requirements of this
section shall not apply to any person who has formally recused himself from all adjudicatory functions in a

§ 22.9 Examination of documents filed.

(a) Subject to the provisions of law restricting the public disclosure of confidential information, any person
may, during Agency business hours inspect and copy any document filed in any proceeding. Such
documents shall be made available by the Regional Hearing Clerk, the Hearing Clerk, or the Clerk of the
Board, as appropriate.

(b) The cost of duplicating documents shall be borne by the person seeking copies of such documents. The
Agency may waive this cost in its discretion.

Subpart B - Parties and Appearances

§ 22.10 Appearances.

Any party may appear in person or by counsel or other representative. A partner may appear on behalf of a
partnership and an officer may appear on behalf of a corporation. Persons who appear as counsel or other
representative must conform to the standards of conduct and ethics required of practitioners before the courts of
the United States.

§ 22.11 Intervention and non-party briefs.

(a) Intervention. Any person desiring to become a party to a proceeding may move for leave to intervene. A
not be granted unless the movant shows good cause for its failure to file before such exchange of
information. All requirements of these Consolidated Rules of Practice shall apply to a motion for leave to
intervene as if the movant were a party. The Presiding Officer shall grant leave to intervene in all or part of
the proceeding if: the movant claims an interest relating to the cause of action; a final order may as a
practical matter impair the movant's ability to protect that interest; and the movant's interest is not
adequately represented by existing parties. The intervenor shall be bound by any agreements,
arrangements and other matters previously made in the proceeding unless otherwise ordered by the
Presiding Officer or the Environmental Appeals Board for good cause.

(b) Non-party briefs. Any person who is not a party to a proceeding may move for leave to file a non-party
brief. The motion shall identify the interest of the applicant and shall explain the relevance of the brief to
the proceeding. All requirements of these Consolidated Rules of Practice shall apply to the motion as if
the movant were a party. If the motion is granted, the Presiding Officer or Environmental Appeals Board
shall issue an order setting the time for filing such brief. Any party to the proceeding may file a response
to a non-party brief within 15 days after service of the non-party brief.

§ 22.12 Consolidation and severance.

(a) Consolidation. The Presiding Officer or the Environmental Appeals Board may consolidate any or all
matters at issue in two or more proceedings subject to these Consolidated Rules of Practice where: there
exist common parties or common questions of fact or law; consolidation would expedite and simplify
consideration of the issues; and consolidation would not adversely affect the rights of parties engaged in
otherwise separate proceedings. Proceedings subject to subpart | of this part may be consolidated only
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upon the approval of all parties. Where a proceeding subject to the provisions of subpart | of this part is

Severance. The Presiding Officer or the Environmental Appeals Board may, for good cause, order any
proceedings severed with respect to any or all parties or issues.

Subpart C - Prehearing Procedures

§ 22.13 Commencement of a proceeding.

(a)

(b)

Any proceeding subject to these Consolidated Rules of Practice is commenced by filing with the Regional

§ 22.14 Complaint.

(a)

Content of complaint. Each complaint shall include:
(1) A statement reciting the section(s) of the Act authorizing the issuance of the complaint;

(2) Specific reference to each provision of the Act, implementing regulations, permit or order which
respondent is alleged to have violated,;

(3) A concise statement of the factual basis for each violation alleged;
(4) A description of all relief sought, including one or more of the following:

(i) The amount of the civil penalty which is proposed to be assessed, and a brief explanation of
the proposed penalty;

(i) Where a specific penalty demand is not made, the number of violations (where applicable, days
of violation) for which a penalty is sought, a brief explanation of the severity of each violation
alleged and a recitation of the statutory penalty authority applicable for each violation alleged in
the complaint;

(iii) A request for a Permit Action and a statement of its proposed terms and conditions; or

(iv) Arequest for a compliance or corrective action order and a statement of the terms and
conditions thereof;

(5) Notice of respondent's right to request a hearing on any material fact alleged in the complaint, or on
the appropriateness of any proposed penalty, compliance or corrective action order, or Permit Action;

(6) Notice if subpart | of this part applies to the proceeding;

(7) The address of the Regional Hearing Clerk; and
(8) Instructions for paying penalties, if applicable.

Rules of practice. A copy of these Consolidated Rules of Practice shall accompany each complaint
served.
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Amendment of the complaint. The complainant may amend the complaint once as a matter of right at any
time before the answer is filed. Otherwise the complainant may amend the complaint only upon motion
granted by the Presiding Officer. Respondent shall have 20 additional days from the date of service of the
amended complaint to file its answer.

Withdrawal of the complaint. The complainant may withdraw the complaint, or any part thereof, without
prejudice one time before the answer has been filed. After one withdrawal before the filing of an answer,
or after the filing of an answer, the complainant may withdraw the complaint, or any part thereof, without
prejudice only upon motion granted by the Presiding Officer.

§ 22.15 Answer to the complaint.

(a)

(c)

(d)

(e)

General. Where respondent: Contests any material fact upon which the complaint is based; contends that
the proposed penalty, compliance or corrective action order, or Permit Action, as the case may be, is
inappropriate; or contends that it is entitled to judgment as a matter of law, it shall file an original and one
copy of a written answer to the complaint with the Regional Hearing Clerk and shall serve copies of the
answer on all other parties. Any such answer to the complaint must be filed with the Regional Hearing
Clerk within 30 days after service of the complaint.

Contents of the answer. The answer shall clearly and directly admit, deny or explain each of the factual
allegations contained in the complaint with regard to which respondent has any knowledge. Where
respondent has no knowledge of a particular factual allegation and so states, the allegation is deemed
denied. The answer shall also state: The circumstances or arguments which are alleged to constitute the
grounds of any defense; the facts which respondent disputes; the basis for opposing any proposed relief;
and whether a hearing is requested.

Request for a hearing. A hearing upon the issues raised by the complaint and answer may be held if
requested by respondent in its answer. If the respondent does not request a hearing, the Presiding Officer
may hold a hearing if issues appropriate for adjudication are raised in the answer.

Failure to admit, deny, or explain. Failure of respondent to admit, deny, or explain any material factual
allegation contained in the complaint constitutes an admission of the allegation.

Amendment of the answer. The respondent may amend the answer to the complaint upon motion granted
by the Presiding Officer.

§ 22.16 Motions.

may file responses to the motion and the movant may file a reply to the response. Any additional
responsive documents shall be permitted only by order of the Presiding Officer or Environmental Appeals
Board, as appropriate. All motions, except those made orally on the record during a hearing, shall:

1) Be in writing;

2

~

(

(2) State the grounds therefor, with particularity;

(3) Set forth the relief sought; and

(4) Be accompanied by any affidavit, certificate, other evidence or legal memorandum relied upon.

Response to motions. A party's response to any written motion must be filed within 15 days after service
of such motion. The movant's reply to any written response must be filed within 10 days after service of
such response and shall be limited to issues raised in the response. The Presiding Officer or the
Environmental Appeals Board may set a shorter or longer time for response or reply, or make other orders
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concerning the disposition of motions. The response or reply shall be accompanied by any affidavit,
certificate, other evidence, or legal memorandum relied upon. Any party who fails to respond within the
designated period waives any objection to the granting of the motion.

(c) Decision. The Regional Judicial Officer (or in a proceeding commenced at EPA Headquarters, an
Administrative Law Judge) shall rule on all motions filed or made before an answer to the complaint is

(d) Oral argument. The Presiding Officer or the Environmental Appeals Board may permit oral argument on
motions in its discretion.

[64 FR 40176, July 23, 1999, as amended at 82 FR 2234, Jan. 9, 2017]

§ 22.17 Default.

(a) Default. A party may be found to be in default: after motion, upon failure to file a timely answer to the
of the Presiding Officer; or upon failure to appear at a conference or hearing. Default by respondent
constitutes, for purposes of the pending proceeding only, an admission of all facts alleged in the
complaint and a waiver of respondent's right to contest such factual allegations. Default by complainant
constitutes a waiver of complainant's right to proceed on the merits of the action, and shall result in the
dismissal of the complaint with prejudice.

(b) Motion for default. A motion for default may seek resolution of all or part of the proceeding. Where the
motion requests the assessment of a penalty or the imposition of other relief against a defaulting party,
the movant must specify the penalty or other relief sought and state the legal and factual grounds for the
relief requested.

(c) Default order. When the Presiding Officer finds that default has occurred, he shall issue a default order
against the defaulting party as to any or all parts of the proceeding unless the record shows good cause
why a default order should not be issued. If the order resolves all outstanding issues and claims in the
proceeding, it shall constitute the initial decision under these Consolidated Rules of Practice. The relief
proposed in the complaint or the motion for default shall be ordered unless the requested relief is clearly
inconsistent with the record of the proceeding or the Act. For good cause shown, the Presiding Officer
may set aside a default order.

(d) Payment of penalty; effective date of compliance or corrective action orders, and Permit Actions. Any
penalty assessed in the default order shall become due and payable by respondent without further

become effective without further proceedings on the date that the default order becomes final under §
22.27(c).

§ 22.18 Quick resolution; settlement; alternative dispute resolution.

(a) Quick resolution.
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(1) A respondent may resolve the proceeding at any time by paying the specific penalty proposed in the
complaint or in complainant's prehearing exchange in full as specified by complainant and by filing
with the Regional Hearing Clerk a copy of the check or other instrument of payment. If the complaint
contains a specific proposed penalty and respondent pays that proposed penalty in full within 30
to any complaint which seeks a compliance or corrective action order or Permit Action. In a
proceeding subject to the public comment provisions of § 22.45, this quick resolution is not available
until 10 days after the close of the comment period.

(2) Any respondent who wishes to resolve a proceeding by paying the proposed penalty instead of filing
an answer, but who needs additional time to pay the penalty, may file a written statement with the
Regional Hearing Clerk within 30 days after receiving the complaint stating that the respondent
agrees to pay the proposed penalty in accordance with paragraph (a)(1) of this section. The written
statement need not contain any response to, or admission of, the allegations in the complaint. Within
60 days after receiving the complaint, the respondent shall pay the full amount of the proposed

penalty. Failure to make such payment within 60 days of receipt of the complaint may subject the

(3) Upon receipt of payment in full, the Regional Judicial Officer or Regional Administrator, or, in a
proceeding commenced at EPA Headquarters, the Environmental Appeals Board, shall issue a final
order. Payment by respondent shall constitute a waiver of respondent's rights to contest the
allegations and to appeal the final order.

(b) Settlement.

(1) The Agency encourages settlement of a proceeding at any time if the settlement is consistent with
the provisions and objectives of the Act and applicable regulations. The parties may engage in
settlement discussions whether or not the respondent requests a hearing. Settlement discussions

(2) Consent agreement. Any and all terms and conditions of a settlement shall be recorded in a written
consent agreement signed by all parties or their representatives. The consent agreement shall state
that, for the purpose of the proceeding, respondent: Admits the jurisdictional allegations of the
complaint; admits the facts stipulated in the consent agreement or neither admits nor denies
specific factual allegations contained in the complaint; consents to the assessment of any stated
civil penalty, to the issuance of any specified compliance or corrective action order, to any conditions
specified in the consent agreement, and to any stated Permit Action; and waives any right to contest
the allegations and its right to appeal the proposed final order accompanying the consent
agreement. Where complainant elects to commence a proceeding pursuant to § 22.13(b), the

parties shall forward the executed consent agreement and a proposed final order to the Regional
Judicial Officer or Regional Administrator, or, in a proceeding commenced at EPA Headquarters, the
Environmental Appeals Board.

(3) Conclusion of proceeding. No settlement or consent agreement shall dispose of any proceeding
under these Consolidated Rules of Practice without a final order from the Regional Judicial Officer or
Regional Administrator, or, in a proceeding commenced at EPA Headquarters, the Environmental
Appeals Board, ratifying the parties' consent agreement.

(c) Scope of resolution or settlement. Full payment of the penalty proposed in a complaint pursuant to
paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shall not in any case

affect the right of the Agency or the United States to pursue appropriate injunctive or other equitable relief
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or criminal sanctions for any violations of law. Full payment of the penalty proposed in a complaint
pursuant to paragraph (a) of this section or settlement pursuant to paragraph (b) of this section shall only

resolve respondent's liability for Federal civil penalties for the violations and facts alleged in the
complaint.

(d) Alternative means of dispute resolution.

(M

(2)

The parties may engage in any process within the scope of the Alternative Dispute Resolution Act
("ADRA"), 5 U.S.C. 581 et seq., which may facilitate voluntary settlement efforts. Such process shall

be subject to the confidentiality provisions of the ADRA.

Dispute resolution under this paragraph (d) does not divest the Presiding Officer of jurisdiction and

does not automatically stay the proceeding. All provisions of these Consolidated Rules of Practice
remain in effect notwithstanding any dispute resolution proceeding.

The parties may choose any person to act as a neutral, or may move for the appointment of a
neutral. If the Presiding Officer grants a motion for the appointment of a neutral, the Presiding Officer
shall forward the motion to the Chief Administrative Law Judge, except in proceedings under subpart

The Chief Administrative Law Judge or Regional Administrator, as appropriate, shall designate a
qualified neutral.

§ 22.19 Prehearing information exchange; prehearing conference; other discovery.

(a) Prehearing information exchange.

(1)

In accordance with an order issued by the Presiding Officer, each party shall file a prehearing
included in prehearing information exchange shall not be admitted into evidence, and any witness
whose name and testimony summary has not been included in prehearing information exchange
shall not be allowed to testify. Parties are not required to exchange information relating to
settlement which would be excluded in the federal courts under Rule 408 of the Federal Rules of
Evidence. Documents and exhibits shall be marked for identification as ordered by the Presiding
Officer.

Each party's prehearing information exchange shall contain:

(i) The names of any expert or other witnesses it intends to call at the hearing, together with a
brief narrative summary of their expected testimony, or a statement that no witnesses will be
called; and

(ii) Copies of all documents and exhibits which it intends to introduce into evidence at the hearing.

If the proceeding is for the assessment of a penalty and complainant has already specified a
proposed penalty, complainant shall explain in its prehearing information exchange how the
proposed penalty was calculated in accordance with any criteria set forth in the Act, and the
respondent shall explain in its prehearing information exchange why the proposed penalty should be
reduced or eliminated.

If the proceeding is for the assessment of a penalty and complainant has not specified a proposed
penalty, each party shall include in its prehearing information exchange all factual information it
considers relevant to the assessment of a penalty. Within 15 days after respondent files its
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(e)
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prehearing information exchange, complainant shall file a document specifying a proposed penalty
and explaining how the proposed penalty was calculated in accordance with any criteria set forth in
the Act.

Prehearing conference. The Presiding Officer, at any time before the hearing begins, may direct the parties
and their counsel or other representatives to participate in a conference to consider:

1) Settlement of the case;

(
(2) Simplification of issues and stipulation of facts not in dispute;
(3) The necessity or desirability of amendments to pleadings;

(

4) The exchange of exhibits, documents, prepared testimony, and admissions or stipulations of fact
which will avoid unnecessary proof;

(5) The limitation of the number of expert or other witnesses;
(6) The time and place for the hearing; and
(7) Any other matters which may expedite the disposition of the proceeding.

Record of the prehearing conference. No transcript of a prehearing conference relating to settlement shall
be made. With respect to other prehearing conferences, no transcript of any prehearing conferences shall
be made unless ordered by the Presiding Officer. The Presiding Officer shall ensure that the record of the
proceeding includes any stipulations, agreements, rulings or orders made during the conference.

Location of prehearing conference. The prehearing conference shall be held in the county where the
respondent resides or conducts the business which the hearing concerns, in the city in which the relevant
Environmental Protection Agency Regional Office is located, or in Washington, DC, unless the Presiding
Officer determines that there is good cause to hold it at another location or by telephone.

Other discovery.

(1) After the information exchange provided for in paragraph (a) of this section, a party may move for
additional discovery. The motion shall specify the method of discovery sought, provide the proposed
discovery instruments, and describe in detail the nature of the information and/or documents sought
(and, where relevant, the proposed time and place where discovery would be conducted). The

Presiding Officer may order such other discovery only if it:
(i) Will neither unreasonably delay the proceeding nor unreasonably burden the non-moving party;

(i) Seeks information that is most reasonably obtained from the non-moving party, and which the
non-moving party has refused to provide voluntarily; and

(iii) Seeks information that has significant probative value on a disputed issue of material fact
relevant to liability or the relief sought.

(2) Settlement positions and information regarding their development (such as penalty calculations for
purposes of settlement based upon Agency settlement policies) shall not be discoverable.

(3) The Presiding Officer may order depositions upon oral questions only in accordance with paragraph
(e)(1) of this section and upon an additional finding that:

(i) Theinformation sought cannot reasonably be obtained by alternative methods of discovery; or
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(ii) There is a substantial reason to believe that relevant and probative evidence may otherwise not
be preserved for presentation by a witness at the hearing.

(4) The Presiding Officer may require the attendance of witnesses or the production of documentary
evidence by subpoena, if authorized under the Act. The Presiding Officer may issue a subpoena for
discovery purposes only in accordance with paragraph (e)(1) of this section and upon an additional
showing of the grounds and necessity therefor. Subpoenas shall be served in accordance with §
22.5(b)(1). Witnesses summoned before the Presiding Officer shall be paid the same fees and
mileage that are paid witnesses in the courts of the United States. Any fees shall be paid by the party
at whose request the witness appears. Where a witness appears pursuant to a request initiated by

the Presiding Officer, fees shall be paid by the Agency.

(5) Nothing in this paragraph (e) shall limit a party's right to request admissions or stipulations, a

letters or administrative subpoenas, or otherwise obtain information.

(f) Supplementing prior exchanges. A party who has made an information exchange under paragraph (a) of
this section, or who has exchanged information in response to a request for information or a discovery
order pursuant to paragraph (e) of this section, shall promptly supplement or correct the exchange when
the party learns that the information exchanged or response provided is incomplete, inaccurate or
outdated, and the additional or corrective information has not otherwise been disclosed to the other party

pursuant to this section.

(g) Failure to exchange information. Where a party fails to provide information within its control as required
pursuant to this section, the Presiding Officer may, in his discretion:

(1) Infer that the information would be adverse to the party failing to provide it;

(2) Exclude the information from evidence; or

§ 22.20 Accelerated decision; decision to dismiss.

(a) General. The Presiding Officer may at any time render an accelerated decision in favor of a party as to any
or all parts of the proceeding, without further hearing or upon such limited additional evidence, such as
affidavits, as he may require, if no genuine issue of material fact exists and a party is entitled to judgment
as a matter of law. The Presiding Officer, upon motion of the respondent, may at any time dismiss a
proceeding without further hearing or upon such limited additional evidence as he requires, on the basis
of failure to establish a prima facie case or other grounds which show no right to relief on the part of the
complainant.

(b) Effect.

(1) If an accelerated decision or a decision to dismiss is issued as to all issues and claims in the
proceeding, the decision constitutes an initial decision of the Presiding Officer, and shall be filed with
the Regional Hearing Clerk.

(2) If an accelerated decision or a decision to dismiss is rendered on less than all issues or claims in the
proceeding, the Presiding Officer shall determine what material facts exist without substantial
controversy and what material facts remain controverted. The partial accelerated decision or the
order dismissing certain counts shall specify the facts which appear substantially uncontroverted,
and the issues and claims upon which the hearing will proceed.
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Subpart D - Hearing Procedures

§ 22.21 Assignment of Presiding Officer; scheduling the hearing.

(a)

(c)

(d)

Assignment of Presiding Officer. When an answer is filed, the Regional Hearing Clerk shall forward a copy
of the complaint, the answer, and any other documents filed in the proceeding to the Chief Administrative
Law Judge who shall serve as Presiding Officer or assign another Administrative Law Judge as Presiding
Officer. The Presiding Officer shall then obtain the case file from the Chief Administrative Law Judge and
notify the parties of his assignment.

Notice of hearing. The Presiding Officer shall hold a hearing if the proceeding presents genuine issues of
material fact. The Presiding Officer shall serve upon the parties a notice of hearing setting forth a time
and place for the hearing not later than 30 days prior to the date set for the hearing. The Presiding Officer
may require the attendance of witnesses or the production of documentary evidence by subpoena, if
authorized under the Act, upon a showing of the grounds and necessity therefor, and the materiality and
relevancy of the evidence to be adduced.

Postponement of hearing. No request for postponement of a hearing shall be granted except upon motion
and for good cause shown.

Location of the hearing. The location of the hearing shall be determined in accordance with the method

§ 22.22 Evidence.

(a)

(b)

General.

(1) The Presiding Officer shall admit all evidence which is not irrelevant, immaterial, unduly repetitious,
unreliable, or of little probative value, except that evidence relating to settlement which would be
excluded in the federal courts under Rule 408 of the Federal Rules of Evidence (28 U.S.C.) is not
admissible. If, however, a party fails to provide any document, exhibit, witness name or summary of
days before the hearing date, the Presiding Officer shall not admit the document, exhibit or testimony
into evidence, unless the non-exchanging party had good cause for failing to exchange the required
information and provided the required information to all other parties as soon as it had control of the
information, or had good cause for not doing so.

(2) Inthe presentation, admission, disposition, and use of oral and written evidence, EPA officers,
employees and authorized representatives shall preserve the confidentiality of information claimed
confidential, whether or not the claim is made by a party to the proceeding, unless disclosure is
authorized pursuant to 40 CFR part 2. A business confidentiality claim shall not prevent information
from being introduced into evidence, but shall instead require that the information be treated in
accordance with 40 CFR part 2, subpart B. The Presiding Officer or the Environmental Appeals Board
may consider such evidence in a proceeding closed to the public, and which may be before some,
but not all, parties, as necessary. Such proceeding shall be closed only to the extent necessary to

move for an order protecting the information claimed confidential.

Examination of witnesses. Witnesses shall be examined orally, under oath or affirmation, except as
otherwise provided in paragraphs (c) and (d) of this section or by the Presiding Officer. Parties shall have

the right to cross-examine a witness who appears at the hearing provided that such cross-examination is
not unduly repetitious.
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(c)

(e)

(f)

40 CFR 22.22(c)

Written testimony. The Presiding Officer may admit and insert into the record as evidence, in lieu of oral
testimony, written testimony prepared by a witness. The admissibility of any part of the testimony shall be
subject to the same rules as if the testimony were produced under oral examination. Before any such
testimony is read or admitted into evidence, the party who has called the witness shall deliver a copy of
the testimony to the Presiding Officer, the reporter, and opposing counsel. The witness presenting the
testimony shall swear to or affirm the testimony and shall be subject to appropriate oral cross-
examination.

Admission of affidavits where the witness is unavailable. The Presiding Officer may admit into evidence
affidavits of witnesses who are unavailable. The term “unavailable” shall have the meaning accorded to it
by Rule 804(a) of the Federal Rules of Evidence.

Exhibits. Where practicable, an original and one copy of each exhibit shall be filed with the Presiding
Officer for the record and a copy shall be furnished to each party. A true copy of any exhibit may be
substituted for the original.

Official notice. Official notice may be taken of any matter which can be judicially noticed in the Federal
courts and of other facts within the specialized knowledge and experience of the Agency. Opposing
parties shall be given adequate opportunity to show that such facts are erroneously noticed.

§ 22.23 Objections and offers of proof.

(a)

Objection. Any objection concerning the conduct of the hearing may be stated orally or in writing during
the hearing. The party raising the objection must supply a short statement of its grounds. The ruling by
the Presiding Officer on any objection and the reasons given for it shall be part of the record. An exception
to each objection overruled shall be automatic and is not waived by further participation in the hearing.

Offers of proof. Whenever the Presiding Officer denies a motion for admission into evidence, the party
offering the information may make an offer of proof, which shall be included in the record. The offer of
proof for excluded oral testimony shall consist of a brief statement describing the nature of the
information excluded. The offer of proof for excluded documents or exhibits shall consist of the
documents or exhibits excluded. Where the Environmental Appeals Board decides that the ruling of the
Presiding Officer in excluding the information from evidence was both erroneous and prejudicial, the
hearing may be reopened to permit the taking of such evidence.

§ 22.24 Burden of presentation; burden of persuasion; preponderance of the evidence standard.

(a)

(b)

The complainant has the burdens of presentation and persuasion that the violation occurred as set forth
in the complaint and that the relief sought is appropriate. Following complainant's establishment of a
prima facie case, respondent shall have the burden of presenting any defense to the allegations set forth
in the complaint and any response or evidence with respect to the appropriate relief. The respondent has
the burdens of presentation and persuasion for any affirmative defenses.

Each matter of controversy shall be decided by the Presiding Officer upon a preponderance of the
evidence.

§ 22.25 Filing the transcript.

The hearing shall be transcribed verbatim. Promptly following the taking of the last evidence, the reporter shall
transmit to the Regional Hearing Clerk the original and as many copies of the transcript of testimony as are called
for in the reporter's contract with the Agency, and also shall transmit to the Presiding Officer a copy of the transcript.
A certificate of service shall accompany each copy of the transcript. The Regional Hearing Clerk shall notify all
parties of the availability of the transcript and shall furnish the parties with a copy of the transcript upon payment of
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the cost of reproduction, unless a party can show that the cost is unduly burdensome. Any person not a party to the
proceeding may receive a copy of the transcript upon payment of the reproduction fee, except for those parts of the
transcript ordered to be kept confidential by the Presiding Officer. Any party may file a motion to conform the
transcript to the actual testimony within 30 days after receipt of the transcript, or 45 days after the parties are
notified of the availability of the transcript, whichever is sooner.

§ 22.26 Proposed findings, conclusions, and order.

After the hearing, any party may file proposed findings of fact, conclusions of law, and a proposed order, together
with briefs in support thereof. The Presiding Officer shall set a schedule for filing these documents and any reply
the actual testimony. All submissions shall be in writing, shall be served uponuéllnlmﬁélffies, and shall contain adequate
references to the record and authorities relied on.

Subpart E - Initial Decision, Motion To Reopen a Hearing, and Motion To Set Aside a Default
Order

§ 22.27 Initial Decision.

(a) Filing and contents. After the period for filing briefs under § 22.26 has expired, the Presiding Officer shall
issue an initial decision. The initial decision shall contain findings of fact, conclusions regarding all
material issues of law or discretion, as well as reasons therefor, and, if appropriate, a recommended civil
penalty assessment, compliance order, corrective action order, or Permit Action. Upon receipt of an initial
decision, the Regional Hearing Clerk shall forward copies of the initial decision to the Environmental

Appeals Board and the Assistant Administrator for the Office of Enforcement and Compliance Assurance.

(b) Amount of civil penalty. If the Presiding Officer determines that a violation has occurred and the complaint
seeks a civil penalty, the Presiding Officer shall determine the amount of the recommended civil penalty
based on the evidence in the record and in accordance with any penalty criteria set forth in the Act. The
Presiding Officer shall consider any civil penalty guidelines issued under the Act. The Presiding Officer
shall explain in detail in the initial decision how the penalty to be assessed corresponds to any penalty
criteria set forth in the Act. If the Presiding Officer decides to assess a penalty different in amount from
the penalty proposed by complainant, the Presiding Officer shall set forth in the initial decision the
specific reasons for the increase or decrease. If the respondent has defaulted, the Presiding Officer shall
not assess a penalty greater than that proposed by complainant in the complaint, the prehearing
information exchange or the motion for default, whichever is less.

(c) Effect of initial decision. The initial decision of the Presiding Officer shall become a final order 45 days
after its service upon the parties and without further proceedings unless:

1) A party moves to reopen the hearing;

(

(2) A party appeals the initial decision to the Environmental Appeals Board;

(3) A party moves to set aside a default order that constitutes an initial decision; or
(

4) The Environmental Appeals Board elects to review the initial decision on its own initiative.
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(d) Exhaustion of administrative remedies. Where a respondent fails to appeal an initial decision to the

appealed to the Environmental Appeals Board shall not be final or operative pending the Environmental
Appeals Board's issuance of a final order.

§ 22.28 Motion to reopen a hearing or to set aside a default order.

(a) Motion to reopen a hearing -

(M)

Filing and content. A motion to reopen a hearing to take further evidence must be filed no later than
20 days after service of the initial decision and shall state the specific grounds upon which relief is
sought. Where the movant seeks to introduce new evidence, the motion shall: State briefly the nature
and purpose of the evidence to be adduced; show that such evidence is not cumulative; and show
good cause why such evidence was not adduced at the hearing. The motion shall be made to the
Presiding Officer and filed with the Headquarters or Regional Hearing Clerk, as appropriate. A copy of

Disposition of motion to reopen a hearing. Within 15 days following the service of a motion to reopen
a hearing, any other party to the proceeding may file with the Headquarters or Regional Hearing
Clerk, as appropriate, and serve on all other parties a response. A reopened hearing shall be
governed by the applicable sections of these Consolidated Rules of Practice. The timely filing of a
motion to reopen a hearing shall automatically toll the running of the time periods for an initial

These time periods begin again in full when the Presiding Officer serves an order denying the motion
to reopen the hearing or an amended decision. The Presiding Officer may summarily deny
subsequent motions to reopen a hearing filed by the same party if the Presiding Officer determines
that the motion was filed to delay the finality of the decision.

(b) Motion to set aside default order -

(M)

Filing and content. A motion to set aside a default order must be filed no later than 20 days after

service of the initial decision and shall state the specific grounds upon which relief is sought. The
motion shall be made to the Presiding Officer and filed with the Headquarters or Regional Hearing
Clerk, as appropriate. A copy of the motion shall be filed with the Clerk of the Board in the manner

Effect of motion to set aside default. The timely filing of a motion to set aside a default order
automatically tolls the running of the time periods for an initial decision becoming final under §

when the Presiding Officer serves an order denying the motion to set aside or an amended decision.
The Presiding Officer may summarily deny subsequent motions to set aside a default order filed by
the same party if the Presiding Officer determines that the motion was filed to delay the finality of
the decision.

[82 FR 2235, Jan. 9, 2017]

Subpart F - Appeals and Administrative Review
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§ 22.29 Appeal from or review of interlocutory orders or rulings.

(a)

(b)

()

Request for interlocutory appeal. Appeals from orders or rulings other than an initial decision shall be
allowed only at the discretion of the Environmental Appeals Board. A party seeking interlocutory appeal of
such orders or rulings to the Environmental Appeals Board shall file a motion within 10 days of service of
the order or ruling, requesting that the Presiding Officer forward the order or ruling to the Environmental
Appeals Board for review, and stating briefly the grounds for the appeal.

Availability of interlocutory appeal. The Presiding Officer may recommend any order or ruling for review by
the Environmental Appeals Board when:

(1) The order or ruling involves an important question of law or policy concerning which there is
substantial grounds for difference of opinion; and

(2) Either an immediate appeal from the order or ruling will materially advance the ultimate termination
of the proceeding, or review after the final order is issued will be inadequate or ineffective.

Interlocutory review. If the Presiding Officer has recommended review and the Environmental Appeals
Board determines that interlocutory review is inappropriate, or takes no action within 30 days of the
Presiding Officer's recommendation, the appeal is dismissed. When the Presiding Officer declines to
recommend review of an order or ruling, it may be reviewed by the Environmental Appeals Board only
upon appeal from the initial decision, except when the Environmental Appeals Board determines, upon
motion of a party and in exceptional circumstances, that to delay review would be contrary to the public
interest. Such motion shall be filed within 10 days of service of an order of the Presiding Officer refusing
to recommend such order or ruling for interlocutory review.

§ 22.30 Appeal from or review of initial decision.

(a)

Notice of appeal and appeal brief -
(1) Filing an appeal -

(i) Filing deadline and who may appeal. Within 30 days after the initial decision is served, any party
may file an appeal from any adverse order or ruling of the Presiding Officer.

(ii) Filing requirements. Appellant must file a notice of appeal and an accompanying appellate brief
with the Clerk of the Board shall also be served on theulzllélé'a‘d”lj'arters or Regional Hearing Clerk,
as appropriate. Appellant also shall serve a copy of the notice of appeal upon the Presiding
Officer. Appellant shall simultaneously serve one copy of the notice and brief upon all other
parties and non-party participants.

(iii) Content. The notice of appeal shall summarize the order or ruling, or part thereof, appealed
from. The appellant's brief shall contain tables of contents and authorities (with appropriate
page references), a statement of the issues presented for review, a statement of the nature of
the case and the facts relevant to the issues presented for review (with specific citation or other
appropriate reference to the record (e.g., by including the document name and page number)),
argument on the issues presented, a short conclusion stating the precise relief sought,
alternative findings of fact, and alternative conclusions regarding issues of law or discretion. If
any appellant includes attachments to its notice of appeal or appellate brief, the notice of
appeal or appellate brief shall contain a table that provides the title of each appended
document and assigns a label identifying where it may be found in the record.
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(iv) Multiple appeals. If a timely notice of appeal is filed by a party, any other party may file a notice
of appeal and accompanying appellate brief on any issue within 20 days after the date on which
the first notice of appeal was served or within the time to appeal in paragraph (a)(1)(i) of this
section, whichever period ends later.

(2) Response brief. Within 20 days of service of notices of appeal and briefs under paragraph (a)(1) of
this section, any other party or non-party participant may file with the Environmental Appeals Board
an original and one copy of a response brief responding to arguments raised by the appellant,
together with specific citation or other appropriate reference to the record, initial decision, and
opposing brief (e.g., by including the document name and page number). Appellee shall
simultaneously serve one copy of the response brief upon each party, non-party participant, and the
Regional Hearing Clerk. Response briefs shall be limited to the scope of the appeal brief. If any
responding party or non-party participant includes attachments to its response brief, the response
brief shall contain a table that provides the title of each appended document and assigns a label
identifying where it may be found in the record. Further briefs may be filed only with leave of the

Environmental Appeals Board.
(3) Length-

(i) Briefs. Unless otherwise ordered by the Environmental Appeals Board, appellate and response
briefs may not exceed 14,000 words, and all other briefs may not exceed 7000 words. Filers
may rely on the word-processing system used to determine the word count. As an alternative to
this word limitation, filers may comply with a 30-page limit for appellate and response briefs, or
a 15-page limit for replies. Headings, footnotes, and quotations count toward the word
limitation. The table of contents, table of authorities, table of attachments (if any), statement
requesting oral argument (if any), statement of compliance with the word limitation, and any
attachments do not count toward the word or page-length limitation. The Environmental
Appeals Board may exclude any appeal, response, or other brief that does not meet word or
page-length limitations. Where a party can demonstrate a compelling and documented need to
exceed such limitations, such party must seek advance leave of the Environmental Appeals
Board to file a longer brief. Such requests are discouraged and will be granted only in unusual
circumstances.

(i) Motions. Unless otherwise ordered by the Environmental Appeals Board, motions and any
responses or replies may not exceed 7000 words. Filers may rely on the word-processing
system used to determine the word count. As an alternative to this word limitation, filers may
comply with a 15-page limit. Headings, footnotes, and quotations count toward the word or
page-length limitation. The Environmental Appeals Board may exclude any motion that does
not meet word limitations. Where a party can demonstrate a compelling and documented need
to exceed such limitations, such party must seek advance leave of the Environmental Appeals
Board. Such requests are discouraged and will be granted only in unusual circumstances.

(b) Review initiated by the Environmental Appeals Board. Whenever the Environmental Appeals Board
determines to review an initial decision on its own initiative, it shall issue an order notifying the parties
and the Presiding Officer of its intent to review that decision. The Clerk of the Board shall serve the order
upon the Regional Hearing Clerk, the Presiding Officer, and the parties within 45 days after the initial
decision was served upon the parties. In that order or in a later order, the Environmental Appeals Board
shall identify any issues to be briefed by the parties and establish a time schedule for filing and service of
briefs.
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(c) Scope of appeal or review. The parties' rights of appeal shall be limited to those issues raised during the
course of the proceeding and by the initial decision, and to issues concerning subject matter jurisdiction.
If the Environmental Appeals Board determines that issues raised, but not appealed by the parties, should
be argued, it shall give the parties written notice of such determination to allow preparation of adequate
argument. The Environmental Appeals Board may remand the case to the Presiding Officer for further
proceedings.

(d) Argument before the Environmental Appeals Board. The Environmental Appeals Board may, at its
discretion in response to a request or on its own initiative, order oral argument on any or all issues in a
proceeding. To request oral argument, a party must include in its substantive brief a statement explaining
why oral argument is necessary. The Environmental Appeals Board may, by order, establish additional
procedures governing any oral argument before the Environmental Appeals Board.

(e) Motions on appeal -

provided. In advance of filing a motion, parties must attempt to ascertain whether the other
party(ies) concur(s) or object(s) to the motion and must indicate in the motion the attempt made
and the response obtained.

(2) Disposition of a motion for a procedural order. The Environmental Appeals Board may act on a
motion for a procedural order at any time without awaiting a response.

(3) Timing on motions for extension of time. Parties must file motions for extensions of time sufficiently
in advance of the due date to allow other parties to have a reasonable opportunity to respond to the
request for more time and to provide the Environmental Appeals Board with a reasonable
opportunity to issue an order.

(f) Decision. The Environmental Appeals Board shall adopt, modify, or set aside the findings of fact and
conclusions of law or discretion contained in the decision or order being reviewed, and shall set forth in
the final order the reasons for its actions. The Environmental Appeals Board may assess a penalty that is
higher or lower than the amount recommended to be assessed in the decision or order being reviewed or
from the amount sought in the complaint, except that if the order being reviewed is a default order, the
Environmental Appeals Board may not increase the amount of the penalty above that proposed in the
complaint or in the motion for default, whichever is less. The Environmental Appeals Board may adopt,
modify or set aside any recommended compliance or corrective action order or Permit Action. The
Environmental Appeals Board may remand the case to the Presiding Officer for further action.

[64 FR 40176, July 23, 1999, as amended at 68 FR 2204, Jan. 16, 2003; 69 FR 77639, Dec. 28, 2004; 79 FR 65901, Nov. 6, 2014; 80

Subpart G - Final Order
§ 22.31Final order.

(a) Effect of final order. A final order constitutes the final Agency action in a proceeding. The final order shall
not in any case affect the right of the Agency or the United States to pursue appropriate injunctive or other
equitable relief or criminal sanctions for any violations of law. The final order shall resolve only those
in the consent agreement. The final order does not waive, extinguish or otherwise affecf“f'éélbaur'ia'ént's
obligation to comply with all applicable provisions of the Act and regulations promulgated thereunder.
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(b) Effective date. A final order is effective upon filing. Where an initial decision becomes a final order

(c) Payment of a civil penalty. The respondent shall pay the full amount of any civil penalty assessed in the
final order within 30 days after the effective date of the final order unless otherwise ordered. Payment
shall be made by sending a cashier's check or certified check to the payee specified in the complaint,
unless otherwise instructed by the complainant. The check shall note the case title and docket number.
Respondent shall serve copies of the check or other instrument of payment on the Regional Hearing Clerk
and on complainant. Collection of interest on overdue payments shall be in accordance with the Debt
Collection Act, 31 U.S.C. 3717.

(d) Other relief. Any final order requiring compliance or corrective action, or a Permit Action, shall become
effective and enforceable without further proceedings on the effective date of the final order unless
otherwise ordered.

(e) Final orders to Federal agencies on appeal.

agency, or instrumentality of the United States shall become effective 30 days after its service upon
the parties unless the head of the affected department, agency, or instrumentality requests a
conference with the Administrator in writing and serves a copy of the request on the parties of
record within 30 days of service of the final order. If a timely request is made, a decision by the
Administrator shall become the final order.

order. Motions must set forth the matters claimed to have been erroneously decided and the nature of the alleged
errors. Motions for reconsideration under this provision shall be directed to, and decided by, the Environmental
Appeals Board. Motions for reconsideration directed to the Administrator, rather than to the Environmental Appeals
Board, will not be considered, except in cases that the Environmental Appeals Board has referred to the
reconsideration shall not st'é“y"fﬁéné'ffective date of the final order unless so ordered by the Environmental Appeals
Board.

Subpart H - Supplemental Rules
§ 22.33 [Reserved]

§ 22.34 Supplemental rules governing the administrative assessment of civil penalties under
the Clean Air Act.

(a) Scope. This section shall apply, in conjunction with §§ 22.1 through 22.32, in administrative proceedings

to assess a civil penalty conducted under sections 113(d), 205(c), 211(d), and 213(d) of the Clean Air Act,
as amended (42 U.S.C. 7413(d), 7524(c), 7545(d), and 7547(d)), and a determination of nonconforming
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(b) Issuance of notice. Prior to the issuance of a final order assessing a civil penalty or a final determination
of nonconforming engines, vehicles or equipment, the person to whom the order or determination is to be
issued shall be given written notice of the proposed issuance of the order or determination. Service of a

requirements.

[81 FR 73971, Oct. 25, 2016]

§ 22.35 Supplemental rules governing the administrative assessment of civil penalties under
the Federal Insecticide, Fungicide, and Rodenticide Act.

(b) Venue. The prehearing conference and the hearing shall be held in the county, parish, or incorporated city
of the residence of the person charged, unless otherwise agreed in writing by all parties. For a person
whose residence is outside the United States and outside any territory or possession of the United States,
the prehearing conference and the hearing shall be held at the EPA office listed at 40 CFR 1.7 that is

closest to either the person's primary place of business within the United States, or the primary place of
business of the person's U.S. agent, unless otherwise agreed by all parties.

§ 22.36 [Reserved]

§ 22.37 Supplemental rules governing administrative proceedings under the Solid Waste
Disposal Act.

(b) Corrective action and compliance orders. A complaint may contain a compliance order issued under
section 3008(a) or section 9006(a), or a corrective action order issued under section 3008(h) or section
9003(h)(4) of the SWDA. Any such order shall automatically become a final order unless, no later than 30
days after the order is served, the respondent requests a hearing pursuant to § 22.15.

§ 22.38 Supplemental rules of practice governing the administrative assessment of civil
penalties under the Clean Water Act.

proceedings for the assessment of any civil penalty under section 309(g) or section 311(b)(6) of the
Clean Water Act (“CWA")(33 U.S.C. 1319(g) and 1321(b)(6)). Where inconsistencies exist between this

(b) Consultation with States. For proceedings pursuant to section 309(g), the complainant shall provide the
State agency with the most direct authority over the matters at issue in the case an opportunity to consult
with the complainant. Complainant shall notify the State agency within 30 days following proof of service
of the complaint on the respondent or, in the case of a proceeding proposed to be commenced pursuant
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(c) Administrative procedure and judicial review. Action of the Administrator for which review could have been
obtained under section 509(b)(1) of the CWA, 33 U.S.C. 1369(b)(1), shall not be subject to review in an
administrative proceeding for the assessment of a civil penalty under section 309(g) or section 311(b)(6).

§ 22.39 Supplemental rules governing the administrative assessment of civil penalties under
section 109 of the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended.

(a) Scope. This section shall apply, in conjunction with §§ 22.10 through 22.32, in administrative proceedings
for the assessment of any civil penalty under section 109 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. 9609). Where inconsistencies exist
between this section and §§ 22.1 through 22.32, this section shall apply.

(b) Judicial review. Any person who requested a hearing with respect to a Class Il civil penalty under section
109(b) of CERCLA, 42 U.S.C. 9609(b), and who is the recipient of a final order assessing a civil penalty
may file a petition for judicial review of such order with the United States Court of Appeals for the District
of Columbia or for any other circuit in which such person resides or transacts business. Any person who
requested a hearing with respect to a Class | civil penalty under section 109(a)(4) of CERCLA, 42 U.S.C.
9609(a)(4), and who is the recipient of a final order assessing the civil penalty may file a petition for
judicial review of such order with the appropriate district court of the United States. All petitions must be
filed within 30 days of the date the order making the assessment was served on the parties.

(c) Payment of civil penalty assessed. Payment of civil penalties assessed in the final order shall be made by
forwarding a cashier's check, payable to the “EPA, Hazardous Substances Superfund,” in the amount
assessed, and noting the case title and docket number, to the appropriate regional Superfund Lockbox
Depository.

§ 22.40 [Reserved]

§ 22.41 Supplemental rules governing the administrative assessment of civil penalties under
Title II of the Toxic Substance Control Act, enacted as section 2 of the Asbestos Hazard
Emergency Response Act (AHERA).

(a) Scope. This section shall apply, in conjunction with §§ 22.1 through 22.32, in administrative proceedings
to assess a civil penalty conducted under section 207 of the Toxic Substances Control Act (“TSCA”) (15
U.S.C. 2647). Where inconsistencies exist between this section and §§ 22.1 through 22.32, this section
shall apply.

(b) Collection of civil penalty. Any civil penalty collected under TSCA section 207 shall be used by the local
educational agency for purposes of complying with Title Il of TSCA. Any portion of a civil penalty
remaining unspent after a local educational agency achieves compliance shall be deposited into the
Asbestos Trust Fund established under section 5 of AHERA.

§ 22.42 Supplemental rules governing the administrative assessment of civil penalties for
violations of compliance orders issued to owners or operators of public water systems under
part B of the Safe Drinking Water Act.

(a) Scope. This section shall apply, in conjunction with §§ 22.1 through 22.32, in administrative proceedings
to assess a civil penalty under section 1414(g)(3)(B) of the Safe Drinking Water Act, 42 U.S.C.
300g-3(g)(3)(B). Where inconsistencies exist between this section and §§ 22.1 through 22.32, this section
shall apply.
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(b) Choice of forum. A complaint which specifies that subpart | of this part applies shall also state that

respondent waives this right unless it requests in its answer a hearing on the record in accordance with 5
U.S.C. 554. Upon such request, the Regional Hearing Clerk shall recaption the documents in the record as

necessary, and notify the parties of the changes.

§ 22.43 Supplemental rules governing the administrative assessment of civil penalties against
afederal agency under the Safe Drinking Water Act.

shall apply.

(b) Effective date of final penalty order. Any penalty order issued pursuant to this section and section 1447(b)
of the Safe Drinking Water Act shall become effective 30 days after it has been served on the parties.

(c) Public notice of final penalty order. Upon the issuance of a final penalty order under this section, the
Administrator shall provide public notice of the order by publication, and by providing notice to any person
who requests such notice. The notice shall include:

(1) The docket number of the order;

(2) The address and phone number of the Regional Hearing Clerk from whom a copy of the order may
be obtained;

(3) The location of the facility where violations were found;
(4) A description of the violations;

(5) The penalty that was assessed; and

(

6) A notice that any interested person may, within 30 days of the date the order becomes final, obtain
judicial review of the penalty order pursuant to section 1447(b) of the Safe Drinking Water Act, and
instruction that persons seeking judicial review shall provide copies of any appeal to the persons
described in 40 CFR 135.11(a).

§ 22.44 Supplemental rules of practice governing the termination of permits under section
402(a) of the Clean Water Act or under section 3008(a)(3) of the Resource Conservation and
Recovery Act.

(a) Scope of this subpart. The supplemental rules of practice in this subpart shall also apply in conjunction
with the Consolidated Rules of Practice in this part and with the administrative proceedings for the
termination of permits under section 402(a) of the Clean Water Act or under section 3008(a)(3) of the
Resource Conservation and Recovery Act. Notwithstanding the Consolidated Rules of Practice, these
supplemental rules shall govern with respect to the termination of such permits.
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§ 22.45 Supplemental rules governing public notice and comment in proceedings under
sections 309(g) and 311(b)(6)(B)(ii) of the Clean Water Act and section 1423(c) of the Safe
Drinking Water Act.

(a) Scope. This section shall apply, in conjunction with §§ 22.1 through 22.32, in administrative proceedings

for the assessment of any civil penalty under sections 309(g) and 311(b)(6)(B)(ii) of the Clean Water Act
(33 U.S.C. 1319(g) and 1321(b)(6)(B)(ii)), and under section 1423(c) of the Safe Drinking Water Act (42

section shall apply.
(b) Public notice -

(1) General. Complainant shall notify the public before assessing a civil penalty. Such notice shall be
provided within 30 days following proof of service of the complaint on the respondent or, in the case
of a proceeding proposed to be commenced pursuant to § 22.13(b), no less than 40 days before the

issuance of an order assessing a civil penalty. The notice period begins upon first publication of
notice.

(2) Type and content of public notice. The complainant shall provide public notice of the complaint (or

provide notice, and shall also provide notice directly to any person who requests such notice. The
notice shall include:

(i) The docket number of the proceeding;

(i) The name and address of the complainant and respondent, and the person from whom
information on the proceeding may be obtained, and the address of the Regional Hearing Clerk
to whom appropriate comments shall be directed;

(iii) The location of the site or facility from which the violations are alleged, and any applicable
permit number;

(iv) A description of the violation alleged and the relief sought; and

(v) A notice that persons shall submit comments to the Regional Hearing Clerk, and the deadline
for such submissions.

(c) Comment by a person who is not a party. The following provisions apply in regard to comment by a person
not a party to a proceeding:

(1) Participation in proceeding.
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(i)  Any person wishing to participate in the proceedings must notify the Regional Hearing Clerk in
writing within the public notice period under paragraph (b)(1) of this section. The person must

provide his name, complete mailing address, and state that he wishes to participate in the
proceeding.

(i) The Presiding Officer shall provide notice of any hearing on the merits to any person who has
met the requirements of paragraph (c)(1)(i) of this section at least 20 days prior to the
scheduled hearing.

(iii) A commenter may present written comments for the record at any time prior to the close of the
record.

(iv) A commenter wishing to present evidence at a hearing on the merits shall notify, in writing, the
Presiding Officer and the parties of its intent at least 10 days prior to the scheduled hearing.
This notice must include a copy of any document to be introduced, a description of the
evidence to be presented, and the identity of any witness (and qualifications if an expert), and
the subject matter of the testimony.

(v) Inany hearing on the merits, a commenter may present evidence, including direct testimony
subject to cross examination by the parties.

(vi) The Presiding Officer shall have the discretion to establish the extent of commenter
participation in any other scheduled activity.

Limitations. A commenter may not cross-examine any witness in any hearing and shall not be
subject to or participate in any discovery or prehearing exchange.

Quick resolution and settlement. No proceeding subject to the public notice and comment provisions

this section.
Petition to set aside a consent agreement and proposed final order.

(i) Complainant shall provide to each commenter, by certified mail, return receipt requested, but
not to the Regional Hearing Clerk or Presiding Officer, a copy of any consent agreement
between the parties and the proposed final order.

(i) Within 30 days of receipt of the consent agreement and proposed final order a commenter may
petition the Regional Administrator (or, for cases commenced at EPA Headquarters, the
Environmental Appeals Board), to set aside the consent agreement and proposed final order on
the basis that material evidence was not considered. Copies of the petition shall be served on
the parties, but shall not be sent to the Regional Hearing Clerk or the Presiding Officer.

(iii) Within 15 days of receipt of a petition, the complainant may, with notice to the Regional
Administrator or Environmental Appeals Board and to the commenter, withdraw the consent
agreement and proposed final order to consider the matters raised in the petition. If the
complainant does not give notice of withdrawal within 15 days of receipt of the petition, the
Regional Administrator or Environmental Appeals Board shall assign a Petition Officer to
consider and rule on the petition. The Petition Officer shall be another Presiding Officer, not
otherwise involved in the case. Notice of this assignment shall be sent to the parties, and to the
Presiding Officer.
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(iv)

v)

(vi)

(vii)

(viii)

(ix)

Within 30 days of assignment of the Petition Officer, the complainant shall present to the
Petition Officer a copy of the complaint and a written response to the petition. A copy of the
response shall be provided to the parties and to the commenter, but not to the Regional Hearing
Clerk or Presiding Officer.

The Petition Officer shall review the petition, and complainant's response, and shall file with the
Regional Hearing Clerk, with copies to the parties, the commenter, and the Presiding Officer,
written findings as to:

(A) The extent to which the petition states an issue relevant and material to the issuance of
the proposed final order;

(B) Whether complainant adequately considered and responded to the petition; and
(C) Whether a resolution of the proceeding by the parties is appropriate without a hearing.

Upon a finding by the Petition Officer that a hearing is appropriate, the Presiding Officer shall
order that the consent agreement and proposed final order be set aside and shall establish a
schedule for a hearing.

Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is
appropriate, the Petition Officer shall issue an order denying the petition and stating reasons for
the denial. The Petition Officer shall:

(A) File the order with the Regional Hearing Clerk;
(B) Serve copies of the order on the parties and the commenter; and
(C) Provide public notice of the order.

Upon a finding by the Petition Officer that a resolution of the proceeding without a hearing is
appropriate, the Regional Administrator may issue the proposed final order, which shall become
final 30 days after both the order denying the petition and a properly signed consent agreement
are filed with the Regional Hearing Clerk, unless further petition for review is filed by a notice of
appeal in the appropriate United States District Court, with coincident notice by certified mail to
the Administrator and the Attorney General. Written notice of appeal also shall be filed with the
Regional Hearing Clerk, and sent to the Presiding Officer and the parties.

If judicial review of the final order is denied, the final order shall become effective 30 days after
such denial has been filed with the Regional Hearing Clerk.

§§ 22.46-22.49 [Reserved]

Subpart I - Administrative Proceedings Not Governed by Section 554 of the Administrative

Procedure Act

§ 22.50 Scope of this subpart.

(a) Scope. This subpart applies to all adjudicatory proceedings for:

(1) The assessment of a penalty under sections 309(g)(2)(A) and 311(b)(6)(B)(i) of the Clean Water Act
(33 U.S.C. 1319(g)(2)(A) and 1321(b)(6)(B)(i)).
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(2) The assessment of a penalty under sections 1414(g)(3)(B) and 1423(c) of the Safe Drinking Water
Act (42 U.S.C. 300g-3(g)(3)(B) and 300h-2(c)), except where a respondent in a proceeding under

section 1414(g)(3)(B) requests in its answer a hearing on the record in accordance with section 554
of the Administrative Procedure Act, 5 U.S.C. 554.

(b) Relationship to other provisions. Sections 22.1 through 22.45 apply to proceedings under this subpart,

§ 22.51 Presiding Officer.

The Presiding Officer shall be a Regional Judicial Officer. The Presiding Officer shall conduct the hearing, and rule on
all motions until an initial decision has become final or has been appealed.

§ 22.52 Information exchange and discovery.

authorized, except for discovery of information concerning respondent's economic benefit from alleged violations
and information concerning respondent'’s ability to pay a penalty.
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STANDING ORDER

AUTHORIZATION OF EPA REGION 2 ELECTRONIC FILING SYSTEM FOR
FILING AND SERVING DOCUMENTS ELECTRONICALLY IN
PROCEEDINGS GOVERNED BY 40 C.F.R. PART 22

Background. The Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation/Termination or Suspension of Permits, set forth at 40 C.F.R. Part 22
(Consolidated Rules of Practice or Part 22), state that “[t]he Presiding Officer . . . may by order
authorize or require filing by . . . an electronic filing system, subject to any appropriate conditions and
limitations.” 40 C.F.R. § 22.5(a)(]).

Designation of Electronic Filing System (EFS). Pursuant to this authority, | hereby authorize the U.S.
Environmental Protection Agency’s (EPA) Microsoft Outlook email-based system as a Region 2
Electronic Filing System for utilization in Part 22 proceedings and adopt the following conditions and
limitations to facilitate electronic filing. This Standing Order does not require that documents be filed
using this EFS. Rather, it authorizes the use of the EFS as an option, in addition to those methods
already authorized by the Part 22 for the filing of documents with the RHC.!

Electronic Service. In addition, Rule 22.5(b)(2) of the Consolidated Rules of Practice, 40 C.F.R. §
22.5(b)(2), provides, in pertinent part, that “[a]ll documents filed by a party other than the
complaint...... shall be served by the filing party on all other parties. Service may be made ...... by
facsimile or other electronic means, including but not necessarily limited to email, if service by such
electronic means is consented to in writing. ... In addition, the Presiding Officer .... may by order
authorize or require service by facsimile, email or other electronic means, subject to any appropriate
conditions and limitations.” Pursuant to my authority as the Regional Judicial and Presiding Officer of
EPA Region 2, in accordance with Part 22, and subject to the conditions and limitations set forth below,
| authorize the use of facsimile, email or other electronic means for the service of documents, other than
Complaints, in proceedings subject to Part 22.

Filing Documents by Email in Region 2

The following conditions and limitations apply to the filing of documents by email in proceedings
governed by the Consolidated Rules of Practice before the Regional Judicial Officer (RJO) serving as a

1 If a party is unable to electronically file during a protracted period of EPA Region 2 mandatory or unscheduled telework,
the party shall contact the RHC to discuss other options for filing permitted by 40 C.F.R. § 22.5(a)(1).





Presiding Officer.?

1.

EFS email address and subject line. All documents being filed electronically with the
Regional Hearing Clerk (RHC) using the EFS shall be sent to maples.karen@epa.gov. The
subject line of the email shall contain the name and docket number of the proceeding and the
document being filed. It is the responsibility of the party filing a document suing the EFS to
make certain that all other parties to the matter are copied on the EFS email.

Format and contact information. Electronically filed documents shall be submitted in portable
document format (PDF), shall contain the contact name, phone number, mailing address, and
email address of the filing party or its authorized representative, and shall otherwise conform to
all applicable format requirements of 40 C.F.R. § 22.5(c). Where there are multiple attachments
to a document, the attachments should be filed in a single electronic file to the extent technically
practicable.

Content. A party electronically filing a document shall comply with the Consolidated Rules of
Practice, including, but not limited to, all rules pertaining to content of the document being filed.

Signature of Documents by EPA Personnel. Documents filed using the EFS must be signed
by EPA personnel in accordance with Rule 22.5(c)(3), 40 C.F.R. §22.5(c)(3). More
specifically, EPA personnel may sign documents with a PDF of a “wet signature” or with an
acceptable electronic signature (e-signature). With regard to e-signatures by EPA personnel,
these signatures must comply with the Agency’s Electronic Signature Policy (Directive No. CIO
2136.0) and an Electronic Signature Procedure (Directive No. CIO 2136-P-01.0) that apply to
new uses of electronic signature technology for internal Agency processes. Standard digital
signature functions in applications, such as Adobe Reader and Acrobat DC, generally will satisfy
these requirements.

Signature of Documents by Outside Parties/Non-Agency. Non-agency parties must sign
documents in accordance with 40 C.F.R. § 22.5(c)(3) when utilizing Region 2’s EFS. Non-
agency parties may sign documents by submitting a PDF of a “wet signature” or by affixing an
acceptable e-signature to the document being filed. For an RJO to accept an electronically
signed document from a non-agency party (i.e., a respondent), the document needs to bear a
“valid electronic signature.” A Certificate Based Digital Signature, such as one created using
standard digital signature software (for example, the Digital Signature function in Adobe
Acrobat), can constitute a “valid electronic signature” for Part 22 purposes. Acceptable e-
signature products will embed metadata identifying a unique user and the time and date that the
signature was applied to the document. Since this information is embedded in the document
itself, the electronic version of a document that has been electronically signed is considered the
“original,” and shall be preserved (with all relevant metadata) in accordance with any applicable
records retention schedules. If a party files a document that has been electronically signed, the
party must file the “original” version of the electronic document in order to preserve the

2 This Standing Order does not apply to the filing of Consent Agreements and Final Orders (CAFOs) and Expedited
Settlement Agreements (ESASs) for consideration by the RJO. The process and requirements for the submission of
CAFOs or ESAs in connection with settlements of Part 22 matters are governed by the Region 2 Standard Operating
Procedure for Filing and Service of Part 22 CAFOs and ESAs, issued by the RJO on August 3, 2020. To the extent that
there is a conflict between this Standing Order and the SOP, the Standing Order controls and will be applicable.
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metadata establishing that the digital signature is valid.

6. Signature representation. By filing a document electronically through EPA’s Microsoft
Outlook email-based system, a party, or its attorney or other representative, represents that the
signatory has read the document, that to the best of his or her knowledge, information, and belief,
the statements made therein are true, and that the document is not interposed for delay. 40 C.F.R.
§ 22.5(c)(3).

7. Certificate of Service. In accordance with 40 C.F.R. § 22.5(a)(3), each document
electronically filed by a party shall be accompanied by a certificate of service.

8. Documents sent to other email addresses. Documents to be filed electronically shall be
submitted to maples.karen@epa.gov or will not be accepted for electronic filing and will not be
deemed to be filed as part of the administrative record for the matter, except for settlement
documents in proceedings initiated under 40 C.F.R. 8§ 22.13(b) and 22.18(b), which shall be
filed in accordance with the Region 2 Standard Operating Procedure for Filing and Service of
Part 22 CAFOs and ESAs, issued on August 3, 2020.

9. Date/time of filing. Pursuant to Rule 22.5(a)(1), a document is considered “filed” when received
by the RHC. 40 C.F.R. § 22.5(a)(l). The RHC will electronically stamp documents received
through the EFS with the date and time that the document is received by the RHC email account.
Therefore, to be considered timely, documents electronically submitted to the EFS email account
must be received by 11:59 p.m. Eastern Time on the day the document is required to be filed.
Documents emailed after 11:59 p.m. Monday through Friday, or anytime during the weekend,
are considered filed at 7:00 a.m. the next business day, and will be stamped accordingly. 3

10. Original and copy. The Consolidated Rules of Practice require that “[t]he original and one copy
of each document intended to be part of the record shall be filed with the . . . Regional Hearing
Clerk . . . when the proceeding is before the Presiding Officer .. ..” 40 C.F.R. § 22.5(a)(1). A
party who files electronically is deemed to satisfy this requirement.

11. Amendments. Once a document is received by the EFS, it becomes part of the administrative
record of the matter. The document shall not be retrieved, deleted or altered in any manner by
any submitting party. Amendments to filed documents can only be performed in accordance with
the Consolidated Rules of Practice.

12. Copy of Standing Order to Respondents. This Order applies only in proceedings in which
notice to the Respondent of the availability of electronic filing is clearly provided. A copy of this
Order, as well as the Consolidated Rules of Practice, is to accompany all Complaints that
are filed and served after the effective date of this Standing Order. For any pending
matter for which a Complaint was filed prior to the effective date of this Standing Order,
Complainant is required to serve in a timely manner a copy of this Standing Order upon
each Respondent(s). To facilitate the efficient and effective use of the EFS, the parties are

3 For documents filed through non-electronic means, the inked date stamp physically applied by the RHC to the paper copy
of the documents will continue to serve as the official record of the date and time of filing. The RHC may receive such paper
filings between the hours of 6:30 a.m. and 4:00 p.m. Eastern Time, Monday through Friday.
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encouraged to confer and reach agreement regarding acceptable electronic addresses and other
logistical issues.

13. Confidential business information (CBI) and personally identifiable information (PID). It
shall be the responsibility of the party electronically filing a document to ensure the document
does not contain confidential business information (CBI) or personally identifiable information
(P1I). Any claim of confidentiality for business information will be deemed waived if such
information is submitted to the EFS. Additionally, filers may not electronically submit other
private information the disclosure of which would constitute the unwarranted invasion of any
person’s privacy, e.g., social security numbers, birthdates, medical information, financial
information, or other private information. For information on how to file CBI or other private
materials, please contact the RHC.

Serving Documents by Email in Region 2

Service requirements under the Consolidated Rules of Practice are distinct from filing requirements.
Parties in proceedings under the Consolidated Rules of Practice shall ensure they review the
requirements relating to both filing and service of documents. The following conditions and limitations
apply to service of documents by email in proceedings governed by the Consolidated Rules of Practice
before the RJO serving as a Presiding Officer.*

1. Service on each party. Each document electronically filed shall be served on each party and
the RJO as Presiding Officer and said service shall comply with the Consolidated Rules of
Practice. See 40 C.F.R. § 22.5(b).

2. Administrative Complaints. The Consolidated Rules of Practice do not provide for the
electronic service of complaints. Service of a complaint in a proceeding is governed by 40
C.F.R. 8 22.5(b)(1), which provides service shall be made personally, by certified mail with
return receipt requested, or by any reliable commercial delivery service that provides written
verification of delivery. Therefore, this Order does not authorize electronic service of
complaints.

3. Reasonable Efforts for Service. A party using electronic service for documents, other than
complaints, shall undertake reasonable efforts to obtain valid contact information from the party
being served (e.g., email address, facsimile number).

4. Documents other than the complaint, orders, rulings, and decisions. All documents filed
subject to this Order, other than the complaint, orders, rulings, and decisions, shall be
served electronically by the party filing the documents.

5. Orders, rulings and decisions. The RHC is responsible for serving copies of orders, rulings,
and decisions by the RJO or Regional Administrator under the Consolidated Rules of Practice on
all parties and is specifically authorized to do so by email pursuant to 40 C.F.R. § 22.6.

4 This Order does not mandate electronic service of documents by the parties to a proceeding governed by the Consolidated
Rules of Practice before the RJO serving as a Presiding Officer. Rather, it authorizes the use of service by email by parties in
addition to those service methods already authorized and enumerated in the Consolidated Rules of Practice, except for the
service of complaints. See 40 C.F.R. § 22.5(b).





6. Subject line on email service other than orders, rulings, and decisions. The subject line of the
email serving documents by the parties shall contain the name and docket number of the
proceeding. Documents served by email, other than orders, rulings, and decisions, shall be in
portable document format (PDF) and shall contain the contact name, phone number, mailing
address, and email address of the serving party or the authorized representative.

7. Certificate of service by the parties. In accordance with 40 C.F.R. § 22.5(a)(3), each
document electronically served by email shall be accompanied by a certificate of service
stating that service is by email and containing the name and email address of each party

being served.

8. Service complete. Pursuant to 40 C.F.R. § 22.7(c), electronic service by email of documents by
a party is complete upon transmission to the valid electronic address(es) of the other party(ies).
Service by the RHC of orders, rulings, and decisions by email is complete upon transmission to
the parties’ valid email addresses as provided by the parties.

9. Service on the Regional Judicial Officer. To serve the RJO as Presiding Officer in either a
proceeding initiated under 40 C.F.R. Part 22, Subpart I, or until an answer is filed in a Part 22
proceeding not subject to Subpart | of Part 22, the documents being served must be submitted
electronically to Ferrara.helen@epa.gov, in addition to being filed with the RHC at
maples.karen@epa.gov.

Applicability of Standing Order. This Order does not apply to the electronic filing with or service of
documents that have been filed with the EPA Office of Administrative Law Judges or the EPA
Environmental Appeals Board. Consult the EPA Office of Administrative Law Judges website at:
https://www.epa.gov/alj, the EPA Environmental Appeals Board website at: https://www.epa.gov/eab,
and/or contact the Headquarters Hearing Clerk or Board Hearing Clerk, as appropriate, for the
applicable tribunal’s filing procedures and requirements.

Termination of Standing Order. Unless a proceeding is subject to the provisions of Subpart I of the
Part 22 Rules, the applicability of this Standing Order shall terminate as to a particular proceeding upon
the filing of an answer with the RHC pursuant to 40 C.F.R. § 22.15, the issuance of an initial decision
and default order pursuant to 40 C.F.R. 8 22.17 or the conclusion of the matter pursuant to the entrance
of a final order pursuant to 40 C.F.R. § 22.18. Regarding proceedings subject to Subpart I of the Part
22 Rules, this Standing Order shall be in effect during the duration of the proceeding unless revoked or
modified by the RJO.

Supersedes Earlier Order. This Standing Order supersedes the Instructions for Electronic Filing of
Documents Under 40 CFR Part 22 During Extended Period of Telework, issued by the RJO on March
18, 2020.

Conditions and Limitations. The conditions and limitations set forth in this Order as they apply to
both the electronic filing and service of documents may be amended or revoked generally or regarding a
specific case or group of cases by further order at any time. In addition, the RJO may issue an order
modifying these conditions and limitations if deemed appropriate. To the extent that this Standing Order
conflicts with Part 22, Part 22 controls.

5 The RJO shall serve as the Presiding Officer in proceedings initiated under 40 C.F.R. Part 22, Subpart | and conduct
hearings and rule on all motions until an initial decision has become final or has been appealed. 40 C.F.R. § 22.51.
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This Standing Order will remain in effect until terminated in writing by the Regional Judicial

Officer of EPA Region 2.

IT IS SO ORDERED this 3" day of August 2020.

Digitally signed by
HELEN HELEN FERRARA

Date: 2020.08.03
F E R RARA 21:43:07 -04'00'
Helen Ferrara

Regional Judicial Officer
U.S. EPA, Region 2
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

In the Matter of:

DESARROLLADORA YAHIR, INC.
P.O.Box 2133
San Sebastian, Puerto Rico 00685

and

DOCKET NUMBER

A & M GROUP, INC. CWA-02-2025-3451
P. 0. Box 2133

San Sebastian, Puerto Rico 00685 Proceeding pursuant to Section

309(g)(2)(B) of the Clean Water Act, 33
U.S.C. § 1319(g)(2)(B), to assess a Class
Il Civil Penalty

TRES PALMAS SUNSET VIEW RESIDENTIAL
DEVELOPMENT

PR-413 Road, Km. 2.2, Puntas Ward

Rincén, Puerto Rico 00677

Coordinates: 18°21'17.96" N; 67° 15' 57.04" W

NPDES Tracking Numbers: PRR1000JG / PRU002453

RESPONDENTS

CERTIFICATE OF SERVICE

| certify that, on the date noted below, | caused to be mailed, by Certified Mail/Return Receipt
and email to desarrolladora.yahir.inc@gmail.com, a copy of the foregoing “Administrative
Complaint”, a copy of the “Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits”, 40
C.F.R. Part 22 (“CROP”), and a copy of “Standing Order Authorization of EPA Region 2 Electronic
Filing System for Filing and Servicing Documents_electronically in Proceedings governed by the
CROP”, to the following persons at the addressed listed below:

Mr. Alexis Medina
President
Desarrolladora Yahir, Inc.

P. 0. Box 2133
San Sebastian, Puerto Rico 00685
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Also, | sent by email, the original of the foregoing Administrative Complaint for filing, to:

Karen Maples
Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, NY 10007-1866
Region2_RegionalHearingClerk@epa.gov

Digitally signed by
‘JOS E JOSE RIVERA
Date: 2025.09.30
Date: RIVE RA 16:35:11 -04'00'

José A. Rivera

Team Leader

Clean Water Act Team

Multimedia Permits and Compliance Branch
Caribbean Environmental Protection Division
U.S. Environmental Protection Agency, Region 2
Email: rivera.jose@epa.gov

Tel.: (787) 977-5842
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		JOSE RIVERA










UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2

In the Matter of:

DESARROLLADORA YAHIR, INC.
P.O.Box 2133
San Sebastian, Puerto Rico 00685

and

DOCKET NUMBER

A & M GROUP, INC. CWA-02-2025-3451
P. 0. Box 2133

San Sebastian, Puerto Rico 00685 Proceeding pursuant to Section

309(g)(2)(B) of the Clean Water Act, 33
U.S.C. § 1319(g)(2)(B), to assess a Class
Il Civil Penalty

TRES PALMAS SUNSET VIEW RESIDENTIAL
DEVELOPMENT

PR-413 Road, Km. 2.2, Puntas Ward

Rincén, Puerto Rico 00677

Coordinates: 18°21'17.96" N; 67° 15' 57.04" W

NPDES Tracking Numbers: PRR1000JG / PRU002453

RESPONDENTS

CERTIFICATE OF SERVICE

| certify that, on the date noted below, | caused to be mailed, by Certified Mail/Return Receipt
and email to xbonilla.amgroup@gmail.com, a copy of the foregoing “Administrative
Complaint”, a copy of the “Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits”, 40
C.F.R. Part 22 (“CROP”), and a copy of “Standing Order Authorization of EPA Region 2 Electronic
Filing System for Filing and Servicing Documents_electronically in Proceedings governed by the
CROP”, to the following persons at the addressed listed below:

Ms. Omayra Torres Sanchez
President
A & M Group, Inc.
P. 0. Box 2133
San Sebastian, Puerto Rico 00685
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Also, | sent by email, the original of the foregoing Administrative Complaint for filing, to:

Karen Maples
Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16th Floor
New York, NY 10007-1866
Region2_RegionalHearingClerk@epa.gov

JOSE Digitally signed by
JOSE RIVERA

RIVE RA Date: 2025.09.30
16:34:09 -04'00"

José A. Rivera

Team Leader

Clean Water Act Team

Multimedia Permits and Compliance Branch

Caribbean Environmental Protection Division

U.S. Environmental Protection Agency, Region 2

Email: rivera.jose@epa.gov
Tel.: (787) 977-5842

Date:
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		JOSE RIVERA










If you have any questions regarding this filing, please contact Ms. Suzette
Meléndez-Coldn from the ORC, Caribbean Team at melendez-

colon.suzette@epa.gov, (787) 977-5822, or myself.

José A. Rivera, BSCE | Team Leader

Clean Water Act Team

Multimedia Permits and Compliance Branch

US EPA Region 2 | Caribbean Environmental Protection Division
Direct Dial: (787) 977-5842

Main: (787) 977-5865

e-mail: rivera.jose@epa.gov
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